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recognize the Local Union as the NLRA Section 9{a) collective bargairung agent 
for all employees performing electrical construction work within the jurisdiction 
of the Local Union on all present and future jobsites. 

In accordance with Orders issued by the United States District Court of 
the District of Macyland on October 10, 1980, in Civil Action HM-77-1302, if 
th~ undersigned employer,is not a member of the National Electrical 
Contractors Association, this letter of assent shall not bind the parties to any 
provision in the above-mentioned agreements requiring payment into the 
National Electrical Industry Fund, unless the above Orders of Court shall be 
stayed, reversed on appeal, or otherwise nullified. 

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW 

Newark Electric 

s Name of Firm 

130 Harrison Street 

Street Address/P. 0. Box Number 

Newark, NY 14513 

City, State _(Abbr.), Zip Code 

6 Federal Employer Identification No. 

SIGNED FOR THE EMPLOYER 

------------
SIGNED FOR THE UNION 3 840 !BEW 

BY7 BY7 
----:-(o-n-;-. ginal-;.:---~si;-gn-atu-:---re"-7") ---,-- ----,-{o-n-=-• gm-:. -al~S1--:-.-gn-a~tu-re'):-----

NAME s Jrunes R. Colacino NAME s Clark D. Culver 

TITLE CEO TITLE Business Manager 

DATE 12/8/10 DATE 12/8/10 

INSTRUCTIONS: All items ,mym; be completed in order for assent to be processe~. 

lTYPE OF AGREEMENT: 
Insert type of agreement. Example: Inside, Outside Utility, Outside 

Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming, 
etc. The Local Union must obtain a separate assent to each agreement the 
employer is assenting to. 
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2NAME OF CHAPTER OR ASSOCIATION 
Insert full name of NECA Chapter or Contractors Association involved. 

3LOCAL UNION 
Insert Local Union Number. 

4EFFECTIVE DATE 
Insert date that the assent for this employer becomes effective. Do not 

use agreement date unless that is to be the effective date of this Assent. 

SEMPLOYER'S NAME AND ADDRESS 
Print of type Company name & address. · 

6FEDERAL EMPLOYER IDENTIFICATION :NO. 
Insert the identification number which must appear on all forms filed by 

the employer with the Internal Revenue Service. 

7SIGNATURES 

BSIGNER'S NAME 
Print or type the name of the persons signing the· Letter of Assent. 

International Office copy must ·contain actual signatures - not reproduced - of 
a Company representative as well as- a Local Union officer, 

A MINIMUM OF FNE COPIES OF THE JOINT SIGNED ASSENTS MUST BE 
SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING. AFTER 
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR 
FILES, FORWARD ONE COPY TO THE !BEW DISTRICT VICE PRESIDENT AND 
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION 
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO 
THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA 
CHAPTER. 
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• 
Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 1 of 4 

1 

2 

3 

4 

5 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT·TACOMA 

RONALD K. HOOKS, Regional Director 
6 of the Nineteenth Region of the National 

Labor Relations Board, for and on behalf 
7 of the NATIONAL LABOR RELATIONS 

BOARD, 
8 

9 

10 
v. 

Petitioner, 

KITSAP TENANT SUPPORT 
11 SERVICES, INC., 

Respondent. 

CASE NO. Cl3-5470 BHS 

ORDER GRANTING 
RESPONDENT'S MOTION 
TO DISMISS 

12 

13 

14 This matter comes before the Court on Respondent Kitsap Tenant Support 

lS Services, Inc.'s ("Kitsap") motion to dismiss (Dkt. 12). The Court has considered the 

16 pleadings filed in support of and in opposition to the motion and the remainder of the file 

17 and hereby grants the motion for the reasons stated herein. 

18 

19 

I. PROCEDURAL HISTORY 

On June 13, 2013, Petitioner Ronald K. Hooks ("Hooks"), Regional Director for 

20 Region 19 of the National Labor Relations Board (the "Board"), filed a petition for 

21 preliminary injunctive relief pursuant to § 1 OG) of the National Labor Relations Act. 

22 Dkt. 1. 

ORDER- I 
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Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 2 of 4 

1 On July 18, 2013, Kitsap filed a motion to dismiss. Dkt. 12. On August 5, 2013, 

2 the Board responded. Dkt. 14. On August 9, 2013, Kitsap responded. Dkt. 41. 

3 II. FACTUAL BACKGROUND 

4 The Board consists of five members who are appointed for five-year terms by the 

5 President with the advice and consent of the Senate. 29 U.S.C. § 153(a). 

6 On January 4, 2013, President Obama appointed members Terence Flynn, 

7 Shannon Block (''Block") and Richard Griffin, Jr. ("Griffin") to the Board. Although the 

8 Senate was in session that day, President Obama chose not to nominate these individuals · 

9 for confirmation by the Senate. 

10 On February 28, 2013, Hooks issued an Amended Consolidated Complaint in the 

11 underlying administrative action. On March 27, 2013, Hooks subsequently issued a 

12 Second Amended Consolidated Complaint, which was then amended on April 16, 2013 .. 

13 On May 28, 2013, Hooks again amended the Complaint. 

14 On July 16, 2013, the President submitted new nominations t<? the Board. On July 

15 30, 2013, the Senate confirmed all five positions on the Board. 

16 IIL DISCUSSION 

17 The Recess Appointment clause provides that the President "shall have Power to 

18 fill up all Vacancies that may happen during the Recess of the Senate, by granting 

19 Commissions which shall expire at the End of their next Session." U.S. Const. art. II,§ 

20 2, cl.3. 

21 In this case, Kitasp contends that the Board is without power to act because it 

22 lacks a properly appointed quorum. Kitsap has provided numerous recent cases for the 

ORDER- 2 
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Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 3 of 4 

1 proposition that "Recess" means the period of time between an adjournment sine die and 

2 the start of the Senate's next session. See Dkt. 41 at 2-3 (listing cases). While none of 

3 these cases are binding, the Court has reviewed each case and finds the legal analysis 

4 persuasive. There is no need to add to what is thoroughly explained in N.L.R.B. v. 

5 Enterprise Leasing Co. Southeast, LLC, --- F.3d ---;., 2013 WL 3722388 (4th Cir. 2013), 

' 
6 andN.L.R.B. v. New Vista Nursing and Rehabilitation, 719 F.3d 203 (3rd Cir. 2013). 

7 Therefore, the Court adopts the reasoning in these cases and holds that "Recess" in the 

8 Recess Appointment Clause means the period of time between an adjownrnent sine die 

9 and the start of the Senate's next session. 

10 As applied to the facts of this case, Hooks was without power to file the 

11 complaints against Kitsap in the underlying administrative matter. A petition for 

12. injunctive relief brought under Section IOG) may be brought only "upon issuance of a 

13 complaint as provided in [29 U.S.C. § 160(b)]." 29 U.S.C. § 160G). Without a valid 

14 complaint, Hooks is precluded from filing a petition for preliminary relief. Therefore, the 

15 Court grants Kitsap's motion to dismiss on this issue. 

16 Hooks contends that, even if the Board lacks authorization, the actions of the 

17 Acting General Counsel Lafe E. Solomon ("Solomon"), including his delegation of 

18 authority to initiate legal action to Hooks, are still valid. First, Hooks asserts that 

19 President Obama validly appointed Solomon pursuant to the Federal Vacancies Reform 

20 Act ("FVRA"), 5 U.S.C. § 3345, et seq. Dkt. 13 at 14-21. The FVRA, however, only 

21 permits the appointment of a person under specific circumstances and the only 

22 circumstance that could apply to Hooks is appointing a person who, within the last 36S 

ORDER-3 
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Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 4 of 4 

1 days, has served as a personal assistant to the departing officer. Id. § 3345(b). It is 

2 undisputed that Solomon has never served as a first assistant. Therefore, Hooks's 

3 argument is without merit. 

4 Second, Hooks contends that the actions of Solomon are exempted from the 

5 penalty provisions of the FVRA and are, ~erefore, valid. Dkt. 13 at 17. Hooks is correct 

6 that the actions of Solomon are exempted from the penalty provision. This fact, however, 

7 does not grant him the authority to act pursuant to an improper appointment. Therefore, 

8 Hooks's argument is without merit. 

9 IV.ORDER 

10 Therefore, it is hereby ORDERED that Kitsap's motion to dismiss (Dkt. 12) is 

11 GRANTED and Hooks's petition is DISMlSSED. 

12 Dated this 13th day of August, 2013. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

ORDER-4 

United States District Judge 
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Ex. R-2 
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LETIER OF ASSENT C 

This document shall be used only for employers becoming signatory for the 
first time or for first time contractors seeking affiliation as a direct result of a 
Membership Development campaign. 

This is to certify that the undersigned employer has examined a copy of 
the current 1 Inside Construction labor agreement between 

2 Finger Lakes Chapter NECA and Local Union 3 840 , IBEW. 

It is understood that the signing of this letter of assent shall be as binding on 
the undersigned employer as though he had signed the above referred to 
agreement, including any amendments thereto, and any subsequent 
agreements. 

This letter of assent shall become effective for the undersigned employer 
on the 4 9th day of November · , 2010 and shall remain in 

effect unless and until terminated as provided in the following paragraphs. 

1. This letter of assent cannot be terminated within the first 180 days 
from its effective date, above. 

2. After the first 180 days and within the first twelve (12) months 
from the effective date of this letter of assent, the undersigned employer may 
terminate this letter of assent and the collective bargaining agreement by giving 
written notice to 2 Finger Lakes Chapt. NEC.A. and the local union at least thirty 
(30) days prior to the selected termination date. If such notice is given but the 
undersigned employer has an outstanding debt to the local union or to any of 
the funds specified in the collective bargaining agreement on the selected date, 
the termination shall become effective when, following the selected termination 
date, payment in full of any outstanding debt to the local union or to any of the 
funds specified in the collective bargaining agreement has been made. Such 
payment of outstanding debt shall include .those payments otherwise due as a 
result of this extension of the agreement caused by the outstanding debt. 

3. After the first twelve (12) months from the effective date of this 
letter of assent, the undersigned employer shall be bound to the then current 
agreement between the parties until its stated termination date, as well as to 
all subsequent amendments and renewals. If the undersigned employer desires 
to terminate this letter of assent and does NOT intend to comply with and be 
bound by all of the provisions in any subsequent agreements between 
2 Finger Lakes Chapter NECA and Local Union 3 840 . , IBEW, he shall 
so notify 2 Finger Lakes Chapter NECA and the Local Union in writing at least 
one hundred (100) days prior to the termination date of the then current 
agreement. 

After the twelve (12) months from the effective date of this letter of 
assent, the Employer agrees that if a majority of its employees authorizes the 
Local Union to represent them in collective bargaining, the Employer will 

- Page 1 General Counsel's Exhibit 
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recognize the Local Union as the NLRA Section 9(a) collective bargaining agent 
for all employees performing electrical construction work within the jurisdiction 
of the Local Union on all present and future jobsites. 

In accordance with Orders issued by the United States District Court of 
the District of Maryland on October 10, 1980, in Civil Action HM-77-1302, if 
the undersigned employer is not a member of the National Electrical 
Contractors Association, this letter of assent shall not bind the parties to any 

provision in the above-mentioned agreements requiring payment into the 
National Electrical Industry Fund, unless the above Orders of Court shall be 
stayed, reversed on appeal, or otherwise nullified. 

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW 

Newark Electric 

s Name of Firm 

141 Harrison Street 

Street Address/P. 0. Box Number 

Newark, N.Y., 14513 

City, State (Abbr.), Zip Code 

6 Federal Employer Identification No. 

SIGNED FOR THE EMPLOYER 

------------
SIGNED FOR THE UNION 3 840 IBEW 

BY7 BY 7 ----,----,------- --------,--------,-------,,-----
(original signature) (original signature) 

NAME s James R. Colacino 

TITLE President/CEO 

DATE 11/9/2010 

NAME 8 Clark D. Culver 

TITLE Business Manager 

DATE 11/9/2010 

INSTRUCTIONS: All items must be completed in order for assent to be processed. 

lTYPE OF AGREEMENT: 
Insert type of agreement. Example: Inside, Outside Utility, Outside 

Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming, 
etc. The Local Union must obtain a separate assent to each agreement the 
employer is assenting to. 
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2NAME OF CHAPTER OR ASSOCIATION 
Insert full name of NECA Chapter or Contractors Association involved. 

3LOCAL UNION 
Insert Local Union Number. 

4EFFECTIVE DATE 
Insert date that the assent for this employer becomes effective. Do not 

use agreement date unless that is to be the effective date of this Assent. 

SEMPLOYER'S NAME AND ADDRESS 
Print of type Company name & address. 

6FEDERAL EMPLOYER IDENTIFICATION NO. 
Insert the identification number which must appear on all forms filed by 

the employer with the Internal Revenue Service. 

7SIGNATURES 

BSIGNER'S NAME 
Print or type the name of the persons signing the Letter of Assent. 

International Office copy must contain actual signatures - not reproduced - of 
a Company representative as well as a Local Union officer. 

A MINIMUM OF FIVE COPIES OF THE JOINT SIGNED ASSENTS MUST BE 
SENT TO THE INTERNATIONAL OFFICE FOR. PROCESSING. AFTER 
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR 
FILES, FORWARD ONE COPY TO THE IBEW DISTRICT VICE PRESIDENT AND 
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION 
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO 
THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA 
CHAPl'ER. 

- Page 3 
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. -.. ~ - . - - - - - -
LETTER OF ASSENT- A 

In signing this letter of assent, the undersigned finn does herby autborize1 Finger Lakes Chapter NECA -~~=~~~~~~~---------
as its collective bargaining rep~entative for all ll1ll1:ters con1ained in or pertaining to the current and any subsequent 

approved2 lns~de labor agreement between the 

1 Finger Lakes Chapter NECA and Local Union3 840 , IBEW. 

In doing so, the undersigned finn a~ to· comply with, and be bound by, all of the provisions contained in said current and subsequent 

approved labor agreements. 'This authorization, in compliance with the cunent approved labor agreement, shall become effective 

on the' 8th day of December , 2010 

It shall remain in effect IIlltil terminated by the undersigned employer giving written notice to the 

1 Finger Lakes Chapter NECA and to the Local Union at least one hundred fifty (150) 

days prior to the t!ien current anniversary date of the applicable approved labor agreement. 

The Employer agrees that ifa majority of its employees authm:ize the Local Union to represent them in collective 
bargaining, the Employer will recognize the Local Union as the NLRA Section 9(a) collective bargaining agent for all 
employees performing electrical construction work within the jurisdiction of the Local Union on all present and future 
jobsites. . 

In accordance with Orders issued by the United States District Court for the District of Maryland on October 10, 1980, 
in Civil Action HM-77-1302, if the undersigned employer is not a member of the National Electrical Contractors Association. this letter of 
assent shall not bind the parties to any provision in the above-mentioned agreement requiring payii:ient into the Natio11al Elec1;rical Industry 
Fund, unless the above Orders of Court shall be stayed, reversed on appeal, or otherwise nullified. 

SUBJECT TO TIIB APPROVAL OF TIIB INTERNATIONAL PRESIDENT, IBEW 
Newark Electric 

s Name ofFinn 
130 Harrison Street 
Slree1 Address/P.O. Box Number 

Newark, NY 14513 
City, State (Abbr.) Zip Code 

6 Federal Employer Identification No.: __________ _ 

SIGNED FOR TIIB EMPWYER 
BY7 __________________ _ 

(original signature) 
NAMEa Jam.es R. Colacino 

TITLE/DATE _C_E0 ________ 12/_8/_10 ___ _ 

SIGNED FOR THE UNION3 ~, IBEW 
BY7 ________________ _ 

( · · al signature) 
NAME• Clark o'.c:tlver 

TITLE/DATE Business Manager · 12/8/10 

INSTRUCTIONS (All Items .III!!§! be completed In order for assent to be processed) 
1 NAME OF CHAPTER OR ASSOCIATION 

Insert full name ofNECA Chapter or Contractors Association involved 
2 TYPE OF AGREEMENT 

Insert type of agreement. Example: Inside, Outside Utility, Outside 
Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree 
Trimming, e1c. The Local Union must obtain a separate asselit to each 
agreement the employer is assenting to. 

3 LOCAL UNION 
Insert Local Union Number. 

• EFFECTIVE DAIE 
Insert date that 1bc assent fur this employer becomes effective. Do not 
use agreement date unless tbm is to be 1he effective date of this Assent. 

·, EMPLOYER'S NAME & ADDRESS 
Print or type Company J1l!llle & address. 

G FEDERAL EMPLOYER IDENTIFICATION NO. , 
Insert the identification number which must appear on all forms filed 
by the employer with the Internal Reven_ue Service. . ' 

7 SIGNATURES 
B SI~S NAME 

Print or type the IllllllC of the person signing the Letter of Assent 
International Office copy must contain ectua1 signatures-not repro­
duced-of a Company representative as well as a Local Union of&cer, 

AMINIMUM OF F1VE COPIES OF TIIE JOINT SIGNED ASSENTS MUST BE SENT TO TIIE lNTERNATIONAL OFFICE FOR PROCESSING. 
AFTERAPPROV AL, nm INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR.FILES, FORWARD ONE COPY TO THE IBEW 
DISTRICT VICE PRESIDENT AND RETURN THREE COPIES TO nm LOCAL UNION OFFICE. TIIE LOCALUNION SHAIL RETAIN ONE 
COPY FOR THEIRFil..ES AND PROVIDE ONE COPY-10 TIIB SIGNATORY EMPLOYER AND ONE-COPY TO 1lIB LOCAL NECA CHAPIER.. 

ffiEW .FORM 302 REV. 9/01 General Counsel's Exhibit 
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LEITER OF ASSENT C 

This document shall be used only for employers becoming signatory for the 
first time or for first time contractors seeking affiliation as a direct result of a 
Membership Development campaign. 

This is to certify that the undersigned employer has examined a copy of 
the current 1 Inside labor agreement between 

2 Finger Lakes Chapt. NECA and Local Union 3 840 , IBEW. 

It is und~rstood that the signing of this letter of assent shall be as binding on 
the undersigned employer as though he had signed the above referred to 
agreement, including any amendments thereto, and any subsequent 
agreements. 

This letter of assent shall become effective for the undersigned employer 
on the 4 8th day of December , 2010 and shall remain in 
effect unless and until terminated as provided in the following paragraphs. 

1. This letter of assent cannot be terminated. within the first 180 days 
from its effective date, above. 

2. After the first 180 days·and within the first twelve (12) months 
from the effective date of this letter of assent, the undersigned employer may 
terminate this letter of assent and the collective bargaining agreement by giving 
written notice to 2 Finger Lakes Chapt. NECA and the local union at least thirty 
(30) days prior to the selected termination date. If such notice is given but the 
undersigned employer has an outstanding debt to the local union or to any of 
the funds specified in the collective bargaining agreement on the selected date, 
the termination shall become effective when, following the selected termination 
date, payment in full of any outstanding debt to the local union. or to any of the 
funds specified in the collective bargaining agreement has been made. Such 
payment of outstanding debt shall include those payments otherwise due as a 
result of this extension of the agreement caused by the outstanding debt. 

3. After the first twelve (12) months from the effective date of this 
letter of assent, the undersigned employer shall be bound to the then current 
agreement between the parties until its stated termination date, as well as to 
all subsequent amendments and renewals. If the undersigned employer desires 
to terminate this letter of assent and does NOT intend to comply with and be 
bound by all of the provisions in any subsequent agreements between 
2 Finger Lakes Chapt. NECA and Local Union 3 840 , IBEW, he shall 
so notify 2 Finger Lakes Chapt. NECA and the Local Union in writing at least 
one hundred (100) days prior to the termination date of the then current 
agreement. 

After the twelve (12) months ~om the effective date of this letter of 
assent, the Employer agrees that if a majority of its employees authorizes the 
Local Union to represent them in collective bargaining, the Employer will 
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recognize the Local Union as the NLRA Section 9{a) collective bargaining agent 
for all employees performing electrical construction work within the jurisdiction 
of the Local Union on all present and future jobsites. 

In accordance with Orders issued by the United States District Court of 
the District of Maryland on October 10, 1980, in Civil Action HM-77-1302, if 
the undersigned employer is not a member of the National Electrical 
Contractors Association, this letter of assent shall not bind the parties to any 
provision in the above-mentioned agreements requiring payment into the 
National Electrical Industry Fund, unless the above Orders of Court shall be 
stayed, reversed on appeal, or otherwise nullified. 

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW 

Newark Electric 

s Name of Firm 

130 Harrison Street 

Street Address/P. 0. Box Number 

Newark, NY 14513 

City, State {Abbr.), Zip Code 

6 Federal Employer Identification No. ___________ _ 

SIGNED FOR THE EMPLOYER SIGNED FOR THE UNION 3 840 IBEW 

BY7 BY7 ------------- -------------( o 1 i gin al signature) (original signature) 

NAME s James R. Colacino NAME s Clark D. Culver 

TITLE CEO TITLE Business Manager 
------------

DATE 12/8/10 DATE 12/8/ 10 

INSTRUCTIONS: All items .Iil!!.fil be completed in order for assent to be processed. 

lTYPE OF AGREEMENT: 
Insert type of agreement. Example: Inside, Outside Utility, Outside 

Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming, 
etc. The Local Union must obtain a separate assent to each agreement the 
employer is assenting to. 
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2NAME OF CHAPTER OR ASSOCIATION 
Insert full name of NECA Chapter or Contractors Association involved. 

3LOCAL UNION 
Insert Local Union Number. 

4EFFECTIVE DATE 
Insert date that the assent for this employer becomes effective. Do not 

use agreement date unless that is to be the effective date of this Assent. 

SEMPLOYER'S NAME AND ADDRESS 
Print of type Company name & address; 

6FEDERAL EMPLOYER IDENTIFICATION NO. 
Insert the identification number which must appear on all forms ftled by 

the employer with the Internal Revenue Service. 

7SIGNATURES 

8SIGNER'S NAME 
Print or type the name of the persons signing the Letter of Assent. 

International Office copy must contain actual signatures - not reproduced - of 
a Company representative as well asa Local Union officer. 

A MINIMUM OF FIVE COPiES OF THE JOINT SIGNED ASSENTS MUST BE 
SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING. AFTER 
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR 
FILES, FORWARD ONE COPY TO THE IBEW DISTRICT VICE PRESIDENT AND 
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION 
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO 
THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA 
CHAPTER. 
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Ex. R-3 
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,. 
State of New York } 
·1Jep€6,'/!'tment of State ss: 

1 lJenby eem,fj that ·the anneua cqpy ha, bsen compand wiJh thtE orlgillal. .il,cwnent in the cas:tody r,f the 
Secreter., r,/Sltlte IH!l4 th.qt tfie 'SIDtle is l't ll'li!I copJ of said· ortgi.nal. 

DOS-1266 (S/95) 

' . - ' ~--- --- ·•,· ~•-. _ .. 

. ;-.-.. 
' 

' .. ,:.' 
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/· 

CERTIFICATE Qf INCORPORATION 

OF 

COLACINO INDUSTRIE~,,,._,JNC. . 

UNDER $EIC'l'ION 402 OF THE BlJSINES·S CORPO.RATI-0.N LAW 

'.rh~ g~q1;=rs;i.gned, a natural·person of the, age o;E eighteen· 

years or m,.er I desiring to form a -corpora.ti.on pursuant to· the 

12::rovis.i9:n~ o~f· S·ection 40.2 -of the Business Co:J:l)oration Law of 

the .St-ate of ~ew )'.'c;;,rk, here.by certifies as follows·: 

Fl:RST: The name of the corporation is: 

COLACINO !NPUSTRIES, INC,. 

SECOND: '..t'lle purpose of tne corp.d:t-a.tion ·is to eng4ge in 

any lawful act ¢;r a~itiitity :fQl'.' whi-ch corporatia~s .may· be 

g;tgani:z'i!d under the Business dorporati:on liaw of the State of 

· N.ew York, exol'u~tv~ qt $1Y a:t1t or acti-vity requi:ting the 

'9011sent or ,aJ?~r-6.va.l df any state of.Ucial, · d-e;pa,rtment,· _board, 

a•,fency or ,other J:;iq¢1y without a\!Uch censent or .a:pprov-al f i'rs:t 

bE;i:i.:P.':3 obtained. 

TIHRD: The office of tlle cor]?'Qration in the state of N'e.w 

York h1 ,to be l0qated in the County o.f wayne . 

Jr'OUR.1'lh · 'l!i:re -aggregate nJ:iitlber. · of :shares w.ll;icn t:.he 

corporation. ·sh~ll have the aiitho,;.i:ty to iS'sue is: 

T'.wo- J:(qp:4re4 { 2 o,o} :shares -wi thoU.t: pa:r: va.,;L'Q.e;. 
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✓ 

·' ,:-; . . . ,:: ~•.•,/:, ~: .. _,,.,.,. ..... '~ '•-·- :, ... , .. .- ·,."/-•_.- ,;, . . • ·- ,_,_.- .::.1 ;.~•:·::.,./.·.,.:,. - I._:, •• :.,:~ '. •• •'"'' 

FI.FTH: The secret~ry of state ,is designated as the agent 

of t;he !:!Ol'.'poration upon whoin process against the corpot"at;ion 

may be serveq, anq. the qddress to which the secretary of 

State sh.all mail a copy of any process against the corporati.on 

served upon him is: 

129 Harris6n Street 
Newark, .NY H~il~ 

8.IXTH.: No di.rector ot the corporation shall be 

personi3.il ¥._!_~~E1.~-~!:9-___ t_he_. -~o_, r_p_()l:_at_~_on_1?.: i t3. ~t:9<?~'°1.:1-~~c:1 __ ........ __ .. . 

f~r dl2i\lllqges f(;)r MY b::r;-eacl1. of. quty_in i3uch cap$.dty: except 

wher!'! a judgment or other final. adjudication adv,erse to saiq. 

dir.ecto:r ~stapl;l,s:b.e.:1;1: that the ,direqtol:7' s aota qr omi-ssi-on$ 

we:te in. bad faith or involved intenti~na.1 misconduct or a 

knowing violation of law or t;hat- ~aip. .qi;i;-l;'K'lt.o;r per$cna.,1Jy 

ga.t"n.ed a f;it,tg.)l.~id protit or ot:t.i.er {l.d-..rantage to which fu:! was 

n.o:t entitled., or the director's acts violated Section 719' 

Date: February. 10, 200,0 

J°'4udith Ann carkher 
~ Incor_porator 

Cor,Po:rl1;1.tiqp,_ Service Qi:>ulpar;ty 
eo Stait;e Stre~t 

Albany, ·m t2201 

-""'· ,. 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page19 of 113



A-433

✓ 

. 0,uo~1ooe~blb 
CERTIF:;tCA.TE OF INCORPORATION 

OF 

COI.ACINO INDUS'.l;RlES, INC. 

Section 40,2 of. the Bu$inees.C.orpo:ration Law 

···---·--·-·--- ·-· .... • -- . . . . - - . . .... --- ·- .. --··----------·----·--··-·-··----· . --- - .. - ·----·· .............. --·-·- ·-------·-····· .....• ····- ....... -··· 

-~ 

if;Ll er; MR, J~ilS CoLACINo. 
~- 129 :a.ARRISON STREET 
. . •. NEWARK, .NY .1.4513 
~t. Ref#S832D.8..:A,JC 
~ 
.,,,,..DRAWOO""'T . fA "~~-
!>-

"1. 
2-

-. ..... 
L., . 

--•· i::-< 

I 
I 
·; 
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N. Y. S. DEPARTMENT OF STATE 
·DIVISION OF CORPORATIONS AND STATE RECORDS ALBANY, NY 12231- 0001 

FILING RECEIPT 
------ ·-·-·-------· --- ·-------- ·-·-- .. -. --------------------' --- -- . ____ ._ ~ ---:c::--~'.:'.'.:".-==·------
ENTITY NAME: COLACINO INDUSTRIES I INC. 

DOCUMENT TYPE: INCORPORATION (DOM. BUSINESS) 

SERVICE COMPANY: CSC NEJWORKS/PRENTICE HALL 

COUNTY ; WAYN 

SERVICE CODE: 4 5 * 

___ - _:=-----· ·-----~--. --·C:: ·.- ·.,_!;:::t. _____ • __ ~-- --------··--- .. =--=--·------ ·e·. -. - .. -,...,,~ -~--. -- ··.=. ~=-----·==-.:... 
.FILED: 02/10/2000 DURATION: PERPETUAL CASH#: 0.6Cf21000·o672 FILM #: 000210000636 

ADDRESS FOR PROCESS EXIST DATE 
. -·.· ~0.~ .. :.· ~--- .--·--. -- -- -------- .... --

THE CORPORATION 02/10 / 2 0 0.0 
129 HARRISON $TREE':' 
N'EWAKK, NY 14513 

REGISTERED AGENT 

STOCK: 20Q NPV 

FILER 

MR Jrov:IES. -tJOLACIN:o . 
129 HARRISON STREET 

FEES 

F.!LTNG 
TA.le' 
CERT 
COPIES 
HANDLING 

170.00 

125 .(JO 
10,00 
0. 00 

10. 00 
25.00 

PAYMENTS 

CAS.lif. 
¢EEClZ 
CHARGE 

DRAWDOWN' 
BlLL!tD 
REFUND 
. ...,.. __ ---~--

170.00 
... ,...,,...: _____ ----

0.00 
0.QQ 
O.QO 

170. 00 
Q.00 
tl.Ob 

p().$-1025 (11/139) 
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Ex. R-4 
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[1)rm96lr"···,· Corporate Dissolution or Liquidation --- '•' 

(Rev. December 2007) 
(Required under section 6043(a) of the Internal Revenue Code) 

0MB No. 1545-0041 

Department of the Treasury 
lntemal Revenue Service 

Name of corporation Employer identification number 

"' ·c 
Q. NEWARK ELECTRIC 2.0, INC. 27-5569956 ~ 

D ., 
Number, street, and room or suite no. (If a P.O. box number, see instructions.) Check type of return g 

:ii 126 HARRISON STREET □ 1120 0 1120-L 
"' City or town, state, and ZIP code 0 1120-IC-DISC (X] 1120S £ 

NEWARK, NY 14513 D Other ► 
1 Date incorporated 2 Place incorporated 3 Type ofliquidation 4 Date resolution or plan of complete 

03/08/2011 NEW YORK 00 Complete □ Partial 
or partial liquidation was adopted 
07/31/12 

5 Service Center where corporation filed 6 Last month, day, and year of 7a Last month, day, and year 7b Was corporation's final tax return 
its immediately preceding tax return immediately preceding tax year offina I tax year filed as part of a consolidated 

incometaxreturn? lf"Yes,' 
complete 7c, 7d, and 7e. 

EFILE 12 / 31 /...J..k'-- 17 07/31/12 0Yes (XI No 

7c Name of common parent cc~~\\ 7d Employer Identification number 7e Service Center Where 
ofcommon parent con_solidated return was filed 

Common )I Preferred 
8 Total number of shares outstanding at time of adoption of plan of liquidation ····••·•······················"·········· 100.000 .o 

9 Date(s) of any amendments to plan of dissolution ................................................................................ 

10 Section of the Code under which the corooration is to.be dissolved or liquidated .............................. : ..... IRC SECTION 332 
11 If this form concerns an amendment or supplement to resolution or plan, enter the date 

the previous Form 966 was filed ............................................................................................ ······.,·····., 

copy of the resolution or plan and all amendments or supplements not previously filed.-

I ve examined this form, Including accompanying schedules and statements, and to the best of my knowledge and t>eli f, it is 

LHA For Paperwork Reduction Act Notice, see page 2. 

111371 
0G-01-11 

Title 
PRESIDENT 

Form 966 (Rev. 12-2007) 

)9450731 101824 0342205 2011.04010 NEWARK ELECTRIC 2.0, INC. 03422052 

00 
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FIFTH: 

James R. Colacino 

President 

(Print or 1)pe Title a/Signer) 

CERTIFICATE OF DISSOLUTION 
OF 

Newark Electric 2.0 Inc. 
(Insert Name a/Corporation) 

Under Section 1003 of the Business Corporation Law 

Filer'sName;James R. Colacino 

Address: 406 Sycamore Trail 

City, StsteandZip Code: Newark, New York 14513 

NOTES: 
1. The name of the corporation and its date ofincorporation must be exactly as they appear on the records of the 

Department of State. This infonnation should be verified on the Department of State's web site atwww.dos.ny.gov. 
2. This certificate must be signed by an officer, director or duly authorized person. 
3. Attach the consent of the NYS Department of Taxation and Finance. 
4. Attach the consent of the Ni:,w York City Department of Finance, if required. 
5. The fee for filing this certificate is $60, made payable to the Department of State. 

For DOS Use Only 

DOS-1337-H-a (Rev. 02/12) Page 2 of 2 
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.._.., • .,.. • ...., • .&J.-..1.L.&'1.l.'-.Ll'l.L:..ll.\l.L US:: ;::,J._fi"!·.t!.i 

D~t~!asi! ttti:Rfl.dPlll~rIONS1 .• Al.\Ji]Jl(S!J'Ai:f'i:Snt;lhlins 

FILING RECEIPT 
--- --------------------------====-====--==------=-====-----------------==--=~ 
ENTITY NAME: NEWARK ELECTRIC 2.0 INC. 

DOCUMENT TYPE: DISSOLUTION {DOMESTIC) COUNTY: WAYN 

------------------------------------------------------------------------------FILED:11/05/2012 DURATION:********* CASH#:121105000973 FILM #:121105000913 

FILER: 

JAMES R. COLACINO 
406 SYCAMORE TRAIL 

NEWARK, NY 14513 

ADDRESS FOR PROCESS: 

REGISTERED AGENT: 

--========================-================-----------------------------------
SERVICE COMPANY: ** NO SERVICE COMPANY** 

FEES 

FILING 
TAX 
CERT 
COPIES 
HANDLING 

60.00 

60.00 
0.00 
0.00 
o.oo 
0.00 

SERVICE CODE: 00 

PAYMENTS 

CASH 
CHECK 
CHARGE 

DRAWDOWN 
OPAL 

REFUND 

60.00 

0.00 
60. 00 

0.00 
o.oo 
0.00 
0.00 

=--- -- . ---- ~~;=~~;5 (04/2007) 
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New York State Department of Labor 
Unemployment lnsumnce Regls\ratlon Section 
WA Harriman state Office Building Campus 
Albany, New York 12240-0339 

NEWARK ELECTRIC ZO INC 
126 HARRISON ST STE A 
NEWARK NY 14S13-1200 

EMPLOYER NUMBER: 

DATE: 

IN REPLY, REFER TO 

49-90058 6 

08/29/12 

LIABILITY AND DETERMINATION 
REGISTRATION SUBSECTION 
(518) 457-2635 

Our records show you had no payroll during at least four consecutive calendar quarterl?. 

If you no longer have employees, you may terminate your liability for fillng unemployment insurance reports by 
completing Section I below and returning this letter, · 

If your business is a corporation (including Subchapter s corporations), please remember that any compensation 
paid to a corporate officer is remuneration and must be reported. Under such circumstances, your liability cannot be 
terminated. 

· If ypu have discontinued business, please complete Section II below showing the date on which you closed your 
business. If the business was sold or transferred, Indicate the name and address of the acquiring employer. 

If the corporation or business is still active without payroll, please explain In Section Ill below. 

Sign and date the form, providing signer's address and title in Section IV below. 

I. TERMINATION OF LIABILITY 

O I wish to terminate liability. There are 
· no employees. (If business or corporation Is still 

active, see Section 111.) 

II. CLOSING INFORMATION 

[ZI Business discontinued. 
Date 01 (}l /2-ot2. 

month day ' year 

□ Business sold or transferred. 
Date ___ ~------

month day year 

Name and address of acquiring employer 

Employer Registration Number of acquiring 
employer (if known,,__ _________ _ 

Richard Marino, Director 
Unemployment Insurance Director 

Ill. BUSINESS STILL ACTIVE 

If the business or corporation is still active, 
please explain below how activity is conducted 
with no payroll, especfally to corporate officers. 

IV. SIGNATU 

Signer's address .l..-"-.~~....,_....,_"'="...,_......,......,e...::Q...:=:1--:.--__ 
Ne.t.,00..,k.. Ne:~ Yo,k.. lL\:S-\J 

Official position V,e,S I d-t-i!L t 
Date --'-'\0=/....;5;..o./ .... 1_1-. _________ _ 
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" USCA C~e l~~t!U.~~~D~~ent #1576487 
__ ,_ Office of Processing and Taxpayer Services 
--t-- WA Harriman Campus 

Albany NY 12227 

g 

I 
~ 

Filed by: 
NEWARK ELECTRIC 2.0 INC. 
126 HARRISON ST 
NEWARK NY 14513-1200 

Consent date: 10/11/2012 

Consent to Dissolution of a Corporation 
New York State Department of Taxation and Finance - Corporation Tax. 

. Albany NY 12227 

To the Secretary of State 

. Name of corporation 

NEWARK ELECTRIC 2.0 INC. 

Pursuant to provisions of section 1004 of Article 10 of the Business Corporation Law, the Commissioner of Taxation and Finance 
Hereby consents to the Dissolution of the above named corporation. 

This consent is effective until 12/31/2012 

The Certificate of Dissolution must be received and 
filed by the Department of State before this date. 

TR-980 (2/12) 2DA3 - 2720635 P0000294- 01 

By:~M-~ 
For the Commissioner of Taxation and Finance 

See back for filing instructions 
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TR-960 ~2/12) (back) 
' . 

Instructions 

To complete the process of dissolution of your corporation, 
you must mail the following three items to the Department 
of State: 

1. Form TR-960, Consent to Dissolution of a Corporation 
· (this form) · 

2. Filing fee of $60 (make check payable to NYS 
Department of State) 

3. Certificate of-Dissolution, properly completed. Please 
refer to www.dos.state.ny.us/corpslvdfssofu.html for 
step-by-step instructions. 

Mail the Items listed above to: 

NEW YORK STATE DEPARTMENT OF STATE 
DIVISION OF CORPORATIONS 
ONE COMMERCE PLAZA 
99 WASHINGTON AVE, SUITE 600 
ALBANY NY 12231 . 

Ne.ed help? 

I;) Visit our Web site at www.tax.ny.gov · 
• get Information and manage your taxes onUne 
• check for new online services and features ..... ••••• •••• ••••• -

Text Telephone (TTY) Hotline (for persons with 
hearing and speech disabilities using a TTY): · 1r 
you have access to a TTY, contact us at 
(518) 485-5082. If you do not own a TTY, check 
with independent living centers or community 
action programs to find out where machines are 
available for public use: 

Note: Do not mail the information to the NYS Tax 
Department. 

The NYS Department of state will review the forms you 
submit. If they approve the dissolution, they will notify 
you of the filing date, which is when the corporation's 
obligation to pay taxes and fees ends. 

The dissolution of your corporation is not final until it is 
filed by the Department of state. 

*"Important""'' 

The name of the corporation and its date of 
incorporation must be exactly as they appear on the 
records of the Department of State. This information 
should be verified on the Department of State's Web 
site at www.dos.state.ny.us/corps/ 

189 Telephone assistance 

.M Corporation Tax Information Center: (518) 485-6027 

To order forms and publications:. (518) 457-5431 

Persons with disabilities: In compliance with the r-.. Americans with Disabilities Act, we Will ensure 
\.,...J that our lobbies, offices, meeting rooms, and 

other facilities are accessible to persons with 
disabilities. If you have questions about special 
accommodations for persons with disabilities, call 
the information center. 
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Certified Public Accountants I 280 Kenneth Drive, Suite 100 I Rochester, New YOik 14623 I 585.427.8900 I EFPRotenberg.com 

EFPDf 
ROTENBERG3 

what counts· 

July 31, 2012 

Newark Electric 2.0, Inc. 

126 Harrison Street 
Newark, NY 14513 

Instruction for Filing Form NY Certificate of Dissolution 

This application is to be mailed to the address below after receipt of the Consent to Dissolve from 

NYS Department of Taxation and Finance. The Consent to Dissolve must be attached to the 

Certificate of Dissolution. The NY Certificate of Dissolution must be signed by: 

D You 
D You and Your Wife 

D Authorizeq Partner 
181 · An Authorized Corporate Officer 

Also, 

□ 
□ 
□ 
181 

Mail to: 

$ will be refunded. 

Have the form notarized. 

No payment is required with this form. 
Attach remittance, making check payable to Department of State in the amount of 
$60.00 

New York State Department of State 
Division of Corporations, State Records and Uniform Commercial Code 

One Commerce Plaza 

99 Washington Avenue 
Albany, NY 12231 

Please mail us copies of the cleared check and the consent to dissolve once received. 

Very truly yours, 

EFP Rotenberg, LLP 
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New York State Department of State 
Division of Corporations, State Records and Unifonn Commercial Code 

One Commerce Plaza, 99 Washington Avenue Albany, NY 12231 
www.dos.ny.gov · 

CERTIFICATE OF DISSOLUTION 
OF 

Newark Electric 2.0 Inc. 

(Insert Name of Corporation) 

Under Section 1003 of the Business Corporation Law 

FIRST: The name of the corporation is: 
Newark Electric 2.0 Inc. 

If the name of the corporation has been changed, the name under which it was formed is: 

SECOND: The certificate of incorporation was filed with the Department of State on: 
March 8, 2011 

THIRD: The name and address of each officer and director of the corporation is: 
James R. Colacino, President 
406 Sycamore Trail, Newark, New York 14513 

FOURTH: (Check the statement that applies) 

D The dissolution was authorized at a meeting of shareholders by two-thirds of the votes 
of all outstanding shares entitled to vote. 

D The dissolution was authorized at a meeting of shareholders by a majority of the votes 
of all outstanding shares entitled to vote. 

l81 The dissolution was authorized by the unanimous written consent of the holders of all 
outstanding shares entitled to vote without a meeting. 

DOS-1337-f-l-a (Rev. 02/12) Page 1 of2 
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FIFTH: The corporation elects to dissolve. 

James R. Colacino 

(Print or 'l),pe Name of Signer) 

President 

(Print or Type Title of Signer) 

CERTIFICATE OF DISSOLUTION 
OF 

Newark Electric 2.0 Inc. 

(Insert Name of Corporation) 

Under Section· 1003 of the Business Corporation Law 

Filer's Name: James R. Colacino 

Address: 406 Sycamore Trail 

City,S!ateandZipCode: Newark, NewYork 14513 

NOTES: 
1. The name of the corporation and its date of incorporation must be exactly as they appear on the records of the 

Department of State, This infonnation should be verified on the Department of State's web site at www.dos.ny.gov. 
2. This certificate must be signed by an officer, director or duly authorized person. 
3. Attach the consent of the NYS Department of Taxation and Finance. 
4. Attach the consent of the New York City Department of Finance, if required. 
5. The fee for filing this certificate is $60, made payable to the Department of State. 

For DOS Use Only 

DOS-1337-f-l-a (Rev. 02112) Page2 of2 
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Ex. R-5 
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I;.....,. .. 

,..,_ 

-. , . .,.,.--..., ', 

ii 
ii 
" 

-~···-- ., ····· -··-·-~---···-·· ····-- t 

CERTIFICATE OF INCORPORATION 

CERTIFICATE OF INCORPORATION o·f "NEWARK ELECTRIC 

CORP. 11 , pursuant to Section 402 of the New York Business 

Corporation ~aw. 

The undersfgned, for the purpose of forming a 

corporation pursuant to Section 402 of the Business Corporation 

Law, does hereby certify as follows: 

l. The name of the corporation shall be "NEWARK 

ELECTRIC CORP. II 

2. The purposes of the corpor~tion for which it is 

formed are: 

To solicit, bid for, enter into and perform 
contracts for the doing of electrical work 
and the furnishing of electrical machinery, 
appliances, accessories, maJ:erials and 
supplies of all kinds. To (~~~'i install, 
remove, repair, inspect, buy, sel1 and 
deal in apparatus, accessories, equipment, 
supplies and materials for the doing of 
electrical work. · 

The foregoing provisions of this Article shall be 

construed both as purposes and powers and each as an independent 

purpose and power which the corporation may have unde·r present 
. . 

and future laws•of the State of New York, and purposes and 

powers hereinnefore specified shall, except when otherwise 

provided in this ArtiC?le 2, be in no wise limited or restricted 

by reference to, or inference from, the terms of any provision~ 

of this or any other article of this Certificate of Incorporatio~; 
I 

but such provisions shall not be construed to permit the ! 
corporation to carry on any business, or to exercise any power, 

or to do any action which a corporation now or hereafter 

.--,. 
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.,.~! ... .. 
t· ••• 

••~·-• ··-•,,._ ~--.,•..,. .. r4 .,. 
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ci:m.:r..IJ11Cif J.E ()F. :£JilCOIH:,OmJ J.IO'v.l. 

• ... -·-·· ........... ~ .":.:·: .. :-·~~~-....... ·!•. ·';-• ••••• :.:::.- . • 

organized under the Business Corporation Law ·of the State of 

New York may not at any time lawfully carry on, exercise or 

do; and provided further that the Corporation shall not carry 

on any business or exercise any power in any state, territory, 

or·country which under the laws thereof the Corporation may not 

lawfully carry on or exercise. 

3. .The aggregate number of shares which the 

corporation shall have authority to issue is Two Hundred (200) 

shares, all of which are to be without par value. 

4. The office of the Corporation is to be located 

in the Village of Newark, County of Wayne and State of New York, 

P. o. Box 374. 

5. The Secretary of State of the State of New York 

is designated as the agent of the Corporation upon whom process 

against it may be served and the Post Office Address to which 

the Secretary of State shall mail a copy of any such process 

served upon him is P.O. Box 374, in the Village of Newark, 

County of Wayne and State of New York 14513. 

6. The subscriber is a natural person over the 

age of twenty-one years. 

7. The accounting.period shall be the calendar 

year. 

-(} L11_ fl? . :U"' ?Ul 
• 1'R'ichard J. CYol c ino . / . 

'P •. O.Box37:4 
Newark, New Y6.rk 14513 
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STATE OF NEW YORK 

COUNTY OF WAYNE 

on this 

SS: 

of May, 1979, before me,, the 

subscriber, personally came RICHARD J. COLACINO, to me known 

and known to me to be the same person described in, and who 

executed the foregoing Certificate of Incorporation, and he 

duly acknowledged to me that he 

). 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

THIRD REGION 

NEW ARK ELECTRIC CORP., 
NEW ARK ELECTRIC 2.0, INC., 
AND COLACINO INDUSTRIES, INC., 
a single employer and/or alter egos 

and 

INTERNATIONAL BROTHERHOOD 
OF ELECTRICAL WORKERS, 
LOCAL840 

Case No. 3-CA-088127 

EMPLOYER'S POST-HEARING BRIEF 

Dated: October 31, 2013 

HARRIS BEACH PLLC 

Edward A. Trevvett 
Attorneys for Employer 
99 Garnsey Road 
Pittsford, New York 14534 
Telephone: (585) 419-8800 
Facsimile: (585) 419-8817 
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I. PRELIMINARY STATEMENT 

On August 28, 2012, the International Brotherhood of Electrical Workers Local 840 (the 

"Union") filed the Original Charge against Newark Electric Corp. ("NEC") and Colacino 

Industries, Inc. ("Colacino"). (GC Ex: la). The Original Charge alleged that NEC and Colacino: 

(i) violated Sections 8(a) (1) and (3) of the Act by terminating Anthony Blondell because of his 

conceited protected activity and membership in and support of the Union; and (2) violated 

Section 8(a) (5) of the Act by abnegating a collective bargaining agreement mid-term with the 

Union on June 20, 2012. 

On October 25, 2012, the Union filed an Amended Charge against NEC, Colacino, and 

Newark Electric 2.0 ("NE 2.0") (GC Ex. le). The Amended Charge alleged that NEC, Colacino 

and NEC 2.0: (i) violated Sections S(a) (1) and (3) of the Act by laying off and/or constructively 

discharging Anthony Blondell because of the Employer's plan to work non-union; and (2) 

violated Section 8(a) (5) of the Act by abnegating a collective bargaining agreement mid-term 

with the Union on July 20, 2012. (GC Ex. le) (changes in Amended Charge noted in italics). 

On May 30, 2013, the Board, by its Acting General Counsel, filed a Complaint against 

Respondents NEC, Colacino and NEC 2.0 based on the allegations in the Amended Charge. (GC 

Ex. 1 e ). Respondents filed a timely Answer to the Complaint which was twice amended prior to 

the hearing. (GC Exs. lg, lh, and li). This matter was heard on August 26 and 27, 2013. At the 

outset of the hearing Respondents moved to dismiss· the Complaint. (Tr. ll-12). The 

Administrative Law Judge reserved judgment on that motion, indicating that the ruling would be 

part of the decision. (Tr. 12). At the close of the hearing the Administrative Law Judge set 
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.. 

October 1, 2013 as the deadline for filing briefs. (Tr. 302). Based on the government shutdown, 

the ALJ notified the parties that the deadline for filing briefs was extended to November 1, 2013. 

A. Colacino Industries, Inc. 

Colacino Industries was formed in February 2000 by James Colacino, its President and 

100% owner. (R. Ex. 3; Tr. 166, 238-39). Colacino's primary business is as an automation 

systems integrator providing high technology solutions, doing software development, software 

service and hosted software applications mainly for the water and wastewater, food industry, and 
. . 

m~ufacturing similar to what would be seen in a.GM piant. (Tr. 166-67, 170). In the realm of 

its automation house and systems integration work Colacino does things such as building 

automation systems, high technology robotic welding systems, telemetry, SCADA (shorthand for 

".S.upervisory .Qontrol And ;Qata Acquisition," which is a type of industrial control monitoring 

system) and cloud computing. (Tr. 240). As a small percentage of its business Colacino also 

does traditional ''pipe and wire" electrical contracting work. (Tr. 167, 170). Prior to 2011 

Colacino was a non-union company. 

B. Newark Electric 2.0 

Newark Electric 2.0 was also formed by Jam.es Colacino, its President and 100% owner, 

on March 8, 2011. (GC Ex. 28; Tr. 167-69). NE 2.0 was formed as the result of a number of 

y¢ars of discussions between Mr. Colacino and Union Business Agent Mike Davis (detailed . . 

below) wherein Mr. Davis attempted to persuade and cajole Mr. Colacino into signing Colacino 

to an 8(f) Letter of Assent ::.. A agreement with the Union (see, ~. GC Ex. 4). Mr. Colacino 

specifically formed NE 2.0 with the purpose of segregating out the small percentage of 

Colacino's business that still performed all of the "pipe and wire" bargaining unit work covered 

by the Union's multi-employer agreements with the Finger Lakes Chapter of N.E.C.A. (fr. 171; 
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GC Ex. 2, 3). Simultaneously with its formation, Mr. Colacino signed NE 2.0 to a Letter of 

Assent C with the Union effective February 24, 2011. (Tr. 179; GC Ex. 6). 

C. Newark Electric Corp. 

Newark Electric Corp. (''NEC'') was fonned in May 1979 and was at all times 100% 

wholly owned by Richard Colacino (James Colacino's father). (R. Ex. 5; Tr. 171-73, 283-85). 

While James Colacino worked for his father Richard at NEC in the 1970's, 1980's and 1990's, at 

no time was James Colacino ever an owner or officer of NEC or authorized to sign contracts and 

agreements binding NEC; he was simply an employee. (Tr. 171, 285). In-2000 Richard Colacino 

sold the assets, name and likeness, good will, and customer base of NEC to James Colacino for 

five-hundred thousand dollars ($500,000.00). (Tr. 172-73, 243-44, 285-86). After paying off a 

tax lien that pre'vented him from immediately dissolving the company, Richard Colacino was 

able to finally dissolved NEC on April 3, 2013. (GC Ex.; Tr. 174-75, 266-67, 287-88). 

D. Mike Davis Signs Up NE' 2.0 and then Colacino 

Mike Davis relentlessly pestered, cajoled and used underhanded business tactics for over 

five years with the singular goal of pressuring Mr. Colacino into signing his company up with 

the Union. Mr. Davis successfully wore Mr. Colacino down to the point where Mr. Colacino 

capitulated and went to the time and expense of creating a new company, NE 2.0, in order to 

segregate the small amount of traditional electrician ''pipe and wire" portion of work out of his 

business (Colacino Industries) and into that new company so that he could sign NE 2.0 to a 

Letter of Assent C with the Union. (Tr. 183, 246-53, 291-93). The evidence shows that the 

frequency of Mr. Davis' unwelcomed intrusions on Mr. Colacino and his business escalated over 

time and his tactics b~came increasingly aggressive. Mr. Davis stalked Mr. Colacino at his 

business for months; circling in the parking lot and parking and waiting as much as an hour and a 
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half· or more for Mr. Colacino to show up so he could press him about signing Colacino 

Industries with the Union. {Tr. 291-92). Mr. Davis habitually barged into Mr. Colacino's place 

of business and walked past his staff to get to Mr. Colacinoin his office in the back to badger 

him about signing with the Union. (Tr. 291-92). Mr. Davis inundated Mr. Colacino with calls, 

texts, and messages, including Facebook comments. (Tr. 248, 291-23). At one point, Mr. Davis 

provided Mr. Colacino with an electrician from the hiring hall, Tony Blondell, as a trial (and a 

salt) to show the benefits of Union affiliation. (Tr. 249-53). When Mr. Colacino would not agree 

to sign Colacino Industries up with the Union Mr. Davis ended that relationship and forced Mr. 

Blondell to come back to the hall; threatening to make Blondell pay $38,000 into the Union 

benefits funds if he did not (a threat that he apparently holds over Mr. Blondell's head to this 

day). (Tr. 249-53).1 Mr. Davis also engaged in a campaign of economic blackmail against Mr. 

Colacino by hiring his employees_ away and then laying them off to· both deprive him of his 

skilled workforce and cause Mr. Colacino significant unemployment expenses. (Tr. 253,254). 

Mr. Colacino explained over and over to Mr. Davis that he did not believe that the Union 

and the employees it could supply from the hiring hall.were a good fit for the vast majority of his 

business. (Tr. 189). Undaunted, Mr. Davis continued and escalated his pressure tactics. Every 

time he cornered Mr. Colaci.no at his business he would have a Letters of Assent (A and/or C) 

ready for him to sign. (Tr. 182; see, e.g., R. Ex. 2). At his wits end because of Mr. Davis' 

1 This scenario wa$ deliberately orchestrated by Mr. Davis. Mr. Blondell testified that when he 
went to workfor Mr. Colacino it was as a Union subcontractor; Blondell Electric, LLC. (Tr. 152-
53). Mr. Colacino testified that the first time he paid Mr. Blondell, he wrote a check to Mr. 
Blondell for his net pay, minus taxes, and wrote another check to the Union for :tvlr. Blondell's 
benefits. (Tr. 249, 251). Mr. Davis told Mr. Colacirio not to do that and that he needed to pay 
everything to Mr. Blondell directly, (Tr. 249-50). Per Mr. Davis' instructions Mr. Colacino paid 
everything to Mr. Blondell as a non-union contractor, which gave Mr. Davis a way to essentially 
blackmail Mr. Blondell with the threat of forcing him to repay $38,000 into the Union benefits 
funds ifhe did not do what Mr. Davis told him to do. (Tr. 249-50). 
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unrelenting and escalating pressure tactics (e.g., stripping Mr'. Colacino of all his pipe and wire 

technicians), Mr. Colacino ultimately capitulated and created NE 2.0 to sign the Letter of Assent 

C with the Union on February 24, 2011. (GC Ex. 6). 

Mr. Davi~' denial at the hearing the he knew Mr. Colacino was creating a new company 

to sign the Letter of Assent C was not 'credible. Although he claimed not to know anything about 

NE 2.0, he acknowledged getting payroll reports from NE 2.0 beginning in March 2011, right 

after NE 2.0 was formed and the Letter of Assent C was signed. (fr. 28; GC E;x;. 9). Based on 

the payro11 reports he was receiving, Mr. Davis clearly knew of NE 2.0's existence. Moreover, 

Mr. I>avis' testimony as to his knowledge of Mr. Colacino's companies was extraordinarily 

confused and flatly self-contradictory. Mr. Davis testified that he told Mr. Cola~ino that he 

could not create a Union company to go with his non-Union company and. vehemently· denied 

that's what was happening when ''Newark Electric" (NE 2.0) signed the first Letter of Assent C 

with the Union. (Tr. 85-86). Mr. Davis then clumsily danced around the issue of NE 2.0 doing 

Union work under the Letter of Assent C and Colacino Industries not being signed up as a Union 

contractor. He first testified that the Union would not permit an employer to form a new 

company to sign with the Union and do Union work while the other company remained non­

Union. (Tr. 86-88). Upon further questioning, however, he admitted that he knew that Mr. 

Colacino had two companies before he signed any Letters of Assent C, and that he believed Mr. 

Colacino to be the owner of Newark Electric and the owner of Colacino Industries. (Tr. 88-89). 

When then pressed as to why he permitted :Mr. Colacino to sign otily one of his two companies 

with the Union (which he had testified was not pennissible) Mr. Davis made the following 

garbled and sell:contradictory responses: 
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. Q: But you knew he had two companies, right? 
A: Uh-huh. 
Q: You just testified to that. 
A: Right. 
Q: So, he's going to, he 's telling you -
A: Well you 're telling me that-
Q: --he's going to sign up one of them. 
A: I did not say that .(a) one could remain this or one could remain that, that 

d;scussion never took place, so that's why I guess I'm having the issue of 
answering that. I didn 't have that discussion. 

Q: Well, you knew, you testified that you knew he had two companies. 
A: Yeah. · 
Q:• And on February 24 o/2011 he signed one of them up according-
A: Yep. 
Q: -- to you? 
A:· Right. 
Q: And yo'lt believe that company to be Newark Electric Corp. 
A: That's correct. 
Q: So, at that point in time you didn't have any problem with him having a Union 

company and a non-union company. 
A: Co"ect. (Tr. 89-90)(emphasis supplied). 

According to its terms, :Mr. Colacino was unable to terminate the Letter of Assent C for 

the first 180 days; viz., until August 22, 2011. (GC Ex. 6). It soon became clear, however, that 

keeping NE 2.0 as a separate company was economically and logistically unsustainable. As a 

startup company NE 2.0 did not have the necessary cash reserves to deal with the cash flow" 

issues created by slow-paying customers and the need to meet payroll and other expenses. (tr. 

183-84). In addition, although Mr. Colacino had originally been informed by his insurance 

.carrier that the insurance for NE 2.0 wQuld be minimal, in reality his cost wetit up exponentially 

both because NE 2.0 was a new business and because :Mr. Davis had stripped him of employees, 

monumentally increasing his historically nearly nonexistent unemployment insurance expenses. 

(Tr. 184). When Mr. Colacino brought those issues to Mr. Davis' attention, :Mr. Davis proposed 

signing Colacino Industries to the Letter of Assent C. (Tr. 184). 
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When they talked about signing Colacino Industries to a Letter of Assent C, Mr. Davis 

told Mr. Colacino that a single person (Jim Colacino) could not have two Letters of Assent C 

with the Union. (Tr. 185). Mr. Davis told Mr. Colacino that they would have to dissolve or in 

some fashion make the Letter of Assent C with NE 2.0 go away to then have a single Letter of I . . 

Assent C with Colacino Industries. (Tr. 185). The same day that Mr. Davis told Mr. Colacino 

this (July 20, 2011) Mr. Colacino agreed to sign, and then signed, Colacino Industries to a Letter 

of Assent C with the Union. (Tr. 185; GC Ex. 10). Note: on July 20, 2011, when Mr. Colacino . . . 

signed Colacino Industries to the Letter of Assent Che did not have the legal right to terminate 

NE 2. 0 's Letter of Assent C because they were still within the initial 180 day period when it 

could not be terminated by hin:z. 

While Mr. Colacino could not term.4tate NE 2.0's Letter of Assent C on July 20, he had 

no reason to believe that the Union could not do so, and in fact was led to believe that 1.t could 

based on Mr. Davis' assertions that a single person was not permitted to have more than one 

Letter of Assent C. (Tr. 185-88). Moreover, Mr. Davts also repres_ented to Mr. Colacino just 

before he signed Colacino Industries to the Letter of Assent C that he would either do so or 

redate th_e NEC 2.0 Letter of Assent C to make it run concurrently with Colacino Industries' July_ 

20, 2011 Letter of Assent C. (Tr. 185-88). Mr. Dayis later told :Mr. Colacino that he had redated 

NE 2.0's Letter of Assent C to run concurrently with Colacino Industries' Letter of Assent C. 

(Tr. 186, 191-92).2 

2 The Union never provided Mr. Colacino with that redated Letter of Assent C. (Tr. 186, 192). 
In his own words, Mr. Colacino " ... had taken Mike [Mr. Davis] on his word that, one, you 
couldn't have two companies signatory, two letters of assent C with a single a:wner and that by 
his - his comment to me that he had re-dated that, I just went back to running the business. I 
never gave it another thought ... " (Tr. 188). 
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The July 20, 2011 Letter of Assent C could not be terminated prior to January 15, 2012 

(180 days after it was executed). That means that to the extent that th,e NE 2.0 Letter of Assent C 

still existed, it could not be terminated between August 22, 2011 arid January 15, 2012 based on 

its original execution date. Although the 1 year ~versary of NE 2.0's original Letter of Assent 

C came and went on February 24, 2012, the Union never communicated to Mr. Colacino that NE 
. . 

2.0 was at that point in any way still bound by the NE 2.0 Letter of Assent C. This lack of 

action by Mr. Davis and the Union is very telling, in that it was entirely consistent with Mr. 

Davis' representation to Mr. Colacino that NE 2.0's Letter of Assent Chad either been 

dissolved or redated to July 20, 2011. 

After having given the Union a, fair trial period to. prove the economic benefits that"Mr. 

Davis had promised, Mr. Colacino determined that it was simply not advantageous to continue 

having his company be a union signatory. In April 2012 Mr. Colacino instructed his CFO, Kevin 

Groff, to take the necessary steps to terminated Colacino Industries' ·Letter of ~ssent C with the 

Union. (Tr. 215-16). Letters tenninating Colacino Industries' Letter of Assent C were sent to the 

Union and Finger Lakes NECA. (Tr. 216-17; GC Bxs. 12, 33). Mr. Colacino did not send 

similar letters regarding NE 2.0's Letter of Assent C at that time because he believed that Mr . 

. Davis had nullified the NE 2.0 Letter of Assent C, and even if it still existed NE 2.0 was no 
. ' 

longer being used (it was essentially an empty shell) and the Union knew that. (fr. 217-18). 
. . 

Significantly, Acting General Counsel failed to adduce any evidence that Finger Lakes NECA · 

still. thought that NE 2.0 was a signatory. Furth~, although Mr. Colacino cleE!,fly offered to 

discuss how the Union could support NE 2.0 in the aftermath of his terminating Colacino 

Industries' Letter of Assent C (telling the Union th,at he " ... would like to schedule a meeting 

with you [Mr. Davis] to discuss the reasons for this decision and how the !BEW can support 
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NEC 2. 0, Inc. .. .. Please call me at your earliest convenience to schedule a meeting. " ( GC Ex. 

12, p. 1), the Union never responded. (Tr. 261). 

When Mr. Colacino learned that the Union was taking the position that he was still a 

union.signatory by virtue of NE 2.0's Letter of Assent C, he immediately directed Mr. Groff to 

terminate that purported Letter of Assent C just as he 4ad done with Colacino Industries. (Tr. 

218-20; GC Ex. 13).3 NE 2.0's Letter of Assent C was terminated by letters dated J1IDe 29, 2012. · 

(Tr. 221; GC Ex. 13). Significantly, the termination 'letter references" ... the letter of assent 

dated 7/20/11 ... ". (GC Ex.13)(emphasis supplied). This clearly reflects Mr. Davis' agreement 

with Mr. Colacino to redate NE 2.0's Letter of Assent C to run concurrently with Colacjno 

Industries' July 20, 2011 Letter of Assent C and his assurances to Mr. Colacino that he had in 

fact done so. Per the express and unequivocal terms of the Letter of Assent C, Mr. Colacino was 

legally able to terminate the Letter of Assent C, at any time afier the initia.1180 days and up to 

the 1 year anniversary of its signing. (GC Bxs. 5, 6, 10). The only limitation is not on the ability 

to terminate the Letter of Assent C during that 180 - 1 yelll' anniversary period, but rather the 

fact that the tennination itself cannot become effective sooner than 30 days after the written 

3 Mr. Colacino testified that although he instructed Mr. Groff (who is no longer employed by 
Colacino) to send termination letters to both the Union and Finger Lakes NECA, he did not have 
a copy of the letter that would have gone to NECA terminating NE 2.0's Letter of Assent C. (Tr. 
220-21). Clearly Acting General Counsel seeks to have the A1J draw the conclusion that NE 
2.0's Letter of Assent C was not properly terminated based on the absence in the record of a 
termination letter to NECA. Such a conclusion would be unjustified for a number of reasons. 
First, NECA is not a party to this proceeding and Acting General Counsel offered no evidence in 
the record that NECA has ever asserted that NE 2.0 or Colacino Industries are still bound to its 
agreements with the Union (GC Bxs. 2, 3). Second, Acting General Counsel could· have 
subpoenaed a NECA representative to testify and/or produce documents relating to Colacino 
Industries and NE 2.0 and failed to so or request an adjournment to do so after reviewing the 
copious records it subpoenaed from Colacino and determining that Colacino did not have a copy 
of the letter to NECA. Third, based on Acting General Counsel's failure to call such a witness 
Mr. Colacino's uncontradicted testimony that letters were sent to both the Union and NECA 
terminating NE 2.0's Letter of Assent C must be credited. 

10 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page46 of 113



A-460

notice terminating the Letter of Assent C. Thus, as Mr. Colacino testified, · although his 

termination letters for NE 2.0 state that the agreement was terminated as of the date of the letter 

(June 29, 2012) in actuality the effective termination date would have been July 29th• (Tr. 221-

22). Mr. Colacino also immediately started the process of officially dissolving NE 2.0 in July 

2012 (in actuality it had been an empty shell since the time Mr. Colacino signed Colacino 

Industries to a Letter of Assent C with the Union in July 2011), which process was completed in 

November 2012. (R Ex. 4; Tr. 241-43). 

E. Anthony Blondell's Separation 

. Mr. Blondell testified that Mr. Colacino never told him to quit the Union; he simply told 

Mr. Blondell of his plan to tenuinate the Letter of Assent C with the Union. (Tr. 148). At Mr. 

Blondell's specific request Mr. Colacino separated him from the company and gave him a letter 

stating that he was being laid off for lack of work. (Tr. 228, 276; GC Ex. 23). Scott Barra, a 

former Union member who had been the Union's Vice-President and a member of its Executive 

Board, testified that both Colacino Industries' employees and the Union and Mr. Davis knew that 

Mr. Colacino had a year to tenninate the Letter of Assent C, and that Jt!ly 20 was the date by 

which the Union acknowledged internally he had to do so. (Tr. 273-75). Mr. Barra testified that 

he was present when Mr. Blondell told l\11:. Colacino that he was not going to leave the Union 

but did not want the Union to be able to say that Colacino was still in 1the Union because he as a 

Union member continued to work for Colacino after the July 20 date. (Tr. 278). Mr. Barra 

testified that Mr. Blondell told Mr. Colacino that " ... if you just lay rne off for lack of work, then 

they [the Union] can't use me as a tool to tell you that you're still in the union cause I work for 

you." (Tr. 278). 
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Mr. Blondell testified-that at the time he was laid off. they had not finished the jobs he 

was working on and that there was work for him. (Tr. 146-47). The ALJ asked Mr. Blondell 

what was discussed in a conversation referenced in his layoff letter between Mr. Blondell and 

Mr. Colacino earlier in the day. (Tr. 145-46; GC Ex. 23)'. Mr. Blondell was somewhat opaque in 

his response to the ALJ, stating "That it was probably going to be my, you know, it was going to 

be my last day but we both knew that from p_rior days. " (Tr. 145). When the AU followed up by 

asking whether Mr. Colacino told him why, Mr. Blondell responded: "No, because I mean we 

both knew. the reason lwas leaving, it was because oj I know I keep going back to the date July 

2dh, ·but July 20 was the last day that as me being a Union employee . . It was the lqst day I was 
\ 

going to work there." ('J;'r. 145). When asked by the ALJ whether he questioned the statement in 

the letter that he was being laid off because of a lack of work Mr. Blondell responded: "No, I 

didn't . .... I guess it don't matter to me at the time. I didn't, I wasn't, I mean I read it and just, I 

didn't, whether it was lack of work for a Union employee, I mean tclldn't really,· I didn't look 

into it deep or nothing. " (Tr. 146). 

~· Colacino testified that Mr. Blondell was a good employee and that he wanted to. 

retain him. (Tr. 227-29). This is consistent with the language of Mr. Colacino's letter, in which 

he states: "Your employment here was sincerely appreciated and you are considered to be 

. among the best in the trade. That said, I hope the future holds opportµnities for us to work 

together again." (GC Ex. 23). Mr. Colacino testified that: '". .. So it was with incredible regret to 

even write that letter, but I did it on· his insistence, because he i,iferred and insinuated that the 

union was going to use that as a tool against me if I didn't lay him off for lack of work. " (fr. 

229) (emphasis supplied). In fact, Mr. Colacino told Mr. Blondell that he didn't have a lack of 

work, but Mr. Blondell insisted that Mr. Colacino had to lay him off to protect his business. (Tr. 
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229). At the time he was speaking with Mr. Blondell .tv1r. Colacino did not understand that it was 

Mr. Blondell, not he or his company, that would get into trouble if Mr. Blondell stayed in the 

Union and continued to work for Mr. Colacino. (Tr. 229). 

Acting General Counsel failed to adduce any proof that Mr. Colacino ever planned to 

change Mr. Blondell's compensation after Colacino Industries reverted to its non-union status. 

In fact, the status quo ante would have been as it was before Mr. Colacino signed the first Letter 

of Assent C, when Mr. Blondell was in the Union and working for Mr. Colacino as a Union 

subcontractor and Mr. Colacino paid his wages ahd Union benefits, either to the Union and Mr'. 

Blondell by separate checks or all to Mr. Blondell as Mr. Davis insisted, with Mr. Blondell to 

then make the appropriate payments to the Union for his dues and benefits. (see, footnote 1). In 

sum, the evidence in the record shows that Mr. Colacino never told Mr. Blondell that he had to 

quit the Union to stay employed and no proof was adduced to show that :Mr. Blondell could not 

have returned to his status of working for Colacino as a Union subcontractor or that his pay or 

benefits would have changed if he had elected to remain employed by Colacino rather than 

asking Mr. Colacino to lay him off. 

II. ARGUMENT 

A. THE COMPLAINT MUST BE DISMISSED ON 
JURISDICTIONAL GROUNDS. 

The sine qua non of any NLRB proceeding is that "[ w ]henever it is charged· that any 

person ,has engaged in or is engaging in any such unfair labor practice the Board, or any agent or 

agency designated by the Board for such purposes, shall have power to issue and cause· to be 

· served upon such a person a complaint stating the charges in that respect, and containing a 

notice of hearing before the Board or a member thereof, or before a designated agetit or agency, 

... " (29 U.S.C. §160(b) (emphasis supplied). The Board is at all times required to maintain a 
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quorum of three of its five members. 29 U.S.C. §153 (b); New Process Steel, L.P. v NLRB, 130 

S. Ct. 2635, 2645 (2010). "It is undisputed that the Board must have a quorum of three in order 

. to take action." Noel Canning v. NLRB, 705 F.3d 490, 499 (D.C. Cir. 2013), cert. granted, 133 

S. Ct. 2861 (June 24 2013). Thus, Respondents submit that the Complaint must be dismissed 

because at the time the Complaint was filed, the NLRB did not have a quorum and could not, 

therefore, exercise the power of the Board in filing Complaints or taking any other actions. 

The Complaint was filed on May 30, 2013. (GC Ex. le). When the Complaint was filed, 

the Board consisted of Chair Mark Pearce and Members Sharon Block and Richard Griffin. 

Members Block and Griffin were appointed as recess appointments by President Obama on 

January 4, 2012, and sworn in on January 9, 2012.4 It is submitted that, for the reasons set forth 

in Noel Canning, Members Block and Griffin were invalidly appointed because they were 

appointed during an intrasession break, and not an intersession break, as the law requires for 

valid Recess appointments. Thus, when the Complaint was issued in May 2013 the Board lacked 

a quorum, having only one validly appointed Member, and its actions were, consequently, void 

ab initio. See alsQ, NLRB v. Enter,prise Leasing Co. Southeast, LLC, 722 F.3d 609 (4th Cir. 

2013); NLRB v. New Vista Nursing & Rehab., 719 F.3d 203 (3d Cir. 2013). Accordingly, since 

the Board lacked a quorum in May 2013, and therefore any power to act, the Complaint must be 

dismissed. 

As an alternate basis for dismissal Respondents submit that the Complaint must also be 

dismissed because it was initiated with~ut a validly appointed General Counsel or Acting 

General Counsel. See, Hooks v. Kitsap Tenant Support Svcs. Inc., 2013 U.S. Dist LEXIS 

114320, 196 L.R.R.M. (BNA) 2703 (W.D. Wash. Aug. 13, 2013) (Decision in the Record as R. 

4 Terence Flynn was also appointed and sworn in on these dates but subsequently resigned in 
July 2012 before the Complaint at bar was issued. 
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Ex. 1). This Complaint (GC Ex. le) was issued pursuant to the authority of Acting General 

Counsel Lafe Solomon ("ACG Solomon"). If, as Respondents assert, Mr. Solomon was never 

validly appointed to the position of Acting General Counsel, then the issuance of the Complaint 

at bar was an ultra vires act, and the Complaint must be dismissed as a matter of law. 

The National Labor Relations Act establishes the procedure for the appointment of the 

NLRB's General Counsel and, if necessary, it's Acting General Counsel, and the singular 

authority of General Counsel with regard to the investigation and issuance of complaints: 

There shall be·a General Counsel of the Board who shall be appointed by 
the President, by and with the advice and consent of the Senate, for a term 
of four years. The General Counsel of the Board shall exercise general· 
supervision over all attorneys employed by the Board ( other than trial 
examiners [administrative law judges] and legal assistants to Board 
members) and over the officers and employees in the regional offices. He 
shall have final authority, on behalf of the Board, in respect of the 
investigation of charges and issuance of complaints under section JO [29 
USCS § 160], and in respect of the prosecution of such complaints before 
the Board, and shall have such other duties as the Board may prescribe or 
as may be provided by law. In case of vacancy in the office of the General 
Counsel the President is authorized to designate the officer or employee 
who shall act as General Counsel during such vacancy, but no person or 
persons so designated shall so act (1) for more than forty days when the 
Congress is in session unless a nomination to fill such vacancy shall have 
been submitted to the Senate, or (2) after the adjournment sine die of the · 
session of ihe Senate in which such nomination was submitted 29 U.S.C. 
153(d) (italics added). 

President Obama nominated Mr. Solomon to serve as Acting General Counsel of the 

NLRB on June 21, 2010, which was during the second session of the 111th Congress.5 The 

second session of the 111th Congress ran from January 5, 2010, through December 22, 2010.6 

5 See, NLRB website: http://www.nlrb.gov/who-we"are/ general-counsel/lafe-solomon-acting­
general-counsel 

6 See, U.S. Senate website: http://www.senate.gov/reference/Sessions/sessionDates.htm 
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President Obama subsequently nominated Mr. Solomon to be the General Counsel of the NLRB 
, I 

on January 5, 2011, which was the first day of the first session of the 112th Congress.7 The 

Senate did not confirm Mr. Solomon's appointment. The first session of the 112th Congress 

ended on January 3, 2012, and President Obama did not nominate another General Counsel. or 

Acting General Counsel prior to the issuance of the Complaint at bar. 

During the relevant time period Mr. Solomon purported to be the Acting General 

Counsel. Hew~, however, only appointed Acting General Counsel during the 111th Congress, 

which ended on December 22, 2010, and President Obama never made an official nomination to 

the General Counsel position until, after the expiration of the 111th Congress. Moreover, the 

Senate never confirmed Mr .. Solomon's nomination as General Counsel during the. 112th 

Congress, nor did President Obama make another nomination prior to the issuance of this 

Complaint. . Accordingly, it is, submitted that under the clear and unambiguous mandate of 29 

U.S.C. § 153(d), Mr. Solomon was Acting Attorney General for only 40 days (which tenure 

expired on July 31, 2010), or, at the very latest, December 22, 2010 (the adjournment sine die of 

the 111th Congress). The original Charge was filed August 28, 2012, and the Complaint issued . ' , 

on May 30, 2013. (GC Ex. l[a] and [e]). Since Mr. Solomon was never validly appointed as the 

Acting General Counsel, both the investigation and issuance of the Complaint in the matter were 

ultra vires acts. 

In the Kitsap case, supra, the Board argued that ACG Solomon was validly appointed 

pursuant to the Federal Vacancies Reform Act ("FVRA"), 5 U.S.C. § 3345 et~., and therefore 

7 See, Congretional Record website: http://www.gpo.gov/fdsys/pkg/CREC-2011-01-
05/html/CREC-2011-0l-05-ptl-PgDl .htm 
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ACG Solomon's delegation of authority to file the Complaint against Kitsap was a valid act. As 

· noted by the Kitsap court, however: 

The FVRA only permits the appointment of a person under · specific 
circumstances and the only circumstance that could apply to Hooks is 
appointing a person who, within the last 365 days, has served as a personal 
assistant to the departing officer Id. § 3345(b). It is undisputed that 
Solomon has never served as a first assistant. Therefore, Hook's argwnent 
is without merit. (R. Ex. 1, pp. 3-4). 

Based on the fuct that AGC Solomon was never validly appointed to the Acting General 

Cowisel position, it is submitted that the ALJ should .grant Responden~' motion and dismiss the 

Complaint in its entirety. 

B. NEWARK ELECTRIC CORPORATION DOES NOT STAND 
IN A SINGLE EMPLOYER/ALTER EGO RELATIONSHIP 
WITH EITHER COLACINO INDUSTRIES OR NEW ARK 
ELECTRIC 2.0. 

The Board examines four factors to determine whether two nominally separate 

employing entities constitute a single employer. Those factors are: (1) common ownership, (2) 

common management, (3) interrelation of operations, and ( 4) common control of labor relations. 

Carr Finishing Specialties, fuc., 358 NLRB No. 165 (2012). With regard to alter ego status, the 

Board looks at additional factors including whether the entities are substantially identical based 

on their management, business purpose, operating equipment, customers, supervision · and 

common ownership. Id. It has been stipulated for purposes.of this case that Colacino Industries 

· and NE. 2.0 had a single employer/alter ego relationship based on the four factors above. The 

remaining question· is whether there was a single employer/alter ego relationship between 

Colacino Industries and Newark Electric Corp. (''NEC"). 

Colacino and NEC do not satisfy any of the criteria used to measure single employer/alter 

ego status. At all times each entity was 100% owned and controlled by different individuals; 
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Colacino by James Colacino and NEC by Richard Colacino. · While NEC was a dormant 

company from 2000 until its dissolution in April 2013, the evidence shows that there was never 

any common management of the two companies. Colacino has at all times been managed by 

James Colacino while NEC was always managed by Richard Colacino. More to the point, there 

was never any interrelation of operations or common control of labor relations, inasmuch as 

. Colacino was fonned in 2000 and NEC went completely donnant in 2000 when Richard sold all 

of the assets, good will, and customer list to James Colacino for $500,000. The only reason NEC 

. was not completely dissolved in 2000 is that Richard Colacino had to finish paying off a tax lien 

against that company. When that tax lien was paid off NEC was promptly dissolved in 2013. 

Otherwise, NEC was completely defunct· as of 2000. The fact that Richard Colacino went to 

work for his son at Colacino Industries after 2000 is further proof that NEC was no longer doing 

any business after its assets, good will and customer base were sold to Colacino. If NEC had 

continued to be an active and ongoing business then Richard Colacino would have devoted his 

time and labors to that business and would not have worked at Colacino Industries. Thus, if the 

relationship of NEC and Colacino Industries were to be depicted by a Venn diagram, they would 

appear as two circles that never intersect - a null set if you will. 

Although the Board's alter ego inquiry is somewhat broader in scope, the result is the 

same. In the vernacular, an alter ego is defined as a "second self' or another aspect of one's self 

Both the vernacular and the Board's definition are premised, however, on the active existence of 

both entities at the point in time when the question of alter ego status is being detennined. If 

Colacino and NEC had been actively engaged in business at the same time, then Acting General 

Counsel's proof regarding such things as names on invoices, markings· of company vehicles, 

place of business, phones, e-mail addresses, etc. (k, GC Exs. 7, 19, 24-27, 29-32, 34) might 
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lead one to the conclusion that these two companies were indeed alter egos. The missing link, 

the absent crucial underpinning if you will, is any evidence that these two companies were 

actively engaged in business at the same time within the relevant time:frame. They were not, 

The unrefuted evidence in the record establishes that neither company ever had common 

management. While James Colacino worke4 for Richard Colacino at NEC prior-to fonning his 
. . 

own company and Richard Colacino works for James Colacino at Colacino Industries, neither 

ever had any management role in the other's company. It is utterly meaningless to say that NEC 

and Colacino are substantially identical when the evidence shows that for all practicai purposes 

they never existed contemporaneously as business entities. The ff!.pt that Colacino used NEC's 

name, assets, and customer base is wholly attributable to the fact that it purchased them in 2000 

when NEC ceased operating as an active business. Certainly NEC did not have the same 

· business purpose ·as Colacino since it had ~o business purpose whatsoever on and after 2000.· 

· NEC also had no operating equipment, customers, or employees since 2000. All NEC retained 

after 2000 was a tax lien that had to be discharged before it could be finally dissolved. Thus, 

Colacino and NEC cannot be considered to be alter egos under Board law ( or any other law for 

that matter). 

C. THERE 'WAS NO ENFORCEABLE LETTER OF ASSENT C 
AGREEMENT ;BETWEEN NE 2.0 AND THE UNION .. 

It was stipulated that Colacino Industries properly and timely tenninated its Letter of 

Assent C with the Union. (fr. 83). It is also uncontested that NE 2.0 was dissolved and no 

longer exists. Thus, the only possible enforceable Letter of Assent C that exists in this case is the 

one between the Union and the company named Newark Electric; not NE 2. 0. (GC Ex. 6). In • 

fact, the Board attorney representing Acting General Counsel vehemently asserted just that 

during her opening: " ... the evidence will show that Newark Electric is alive and well as the face 
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of Colacino Industries. Respondent may also argue that the letter of assent as signed on 

February 2011 was an agreement between Newark Electric 2.0 and the Union, but the document 

speaks otherwise." (Tr. 10).8 While Colacino may be alive and well, the evidence adduced at the 

hearing shows that NEC was, at best, in a catatonic or Zombie-like·state from 2000 - 2013, 

. when it was finally put to complete rest. 

While James Colacino signed the February 24, 2011 Letter of Assent C, it is indisputable 

that he never had any ownership interest in NEC, was never an officer of NEC, and never had· 

any authority to bind NEC to any agreements. Moreover, this Letter of Assent C; which was 

dra,fted by the Union, has NEC's Federal Empioyer Identification Number (''FEIN"), not that of 

NE 2.0, which did not even have an FEIN at when this agreement was signed. (Tr. 80-81; GC 

Ex. 9, at p. 4. [showing FEIN for NE 2.0] and GC Ex. 1 l[showing FEIN for Cola~ino]); That . 

being the case, it is submitted that the only reason that Acting General Counsel has alleged and 

tried to prove that Colacino and NEC constituted a siilgle employer/alter ego is that absent such a . . . 

finding there is no proof that NE 2.0 ever entered into a legally binding Letter of Assent C 'with 
, , 

the Union: The entire case would rest, then, on the Letter of Assent C signed by Colacino 

Industries, which was properly and legally terminated by Mr. Colacino in April 2012. 

If it is to be believed, then the testimony of Acting General Counsel's witness, Union 

Business Agent Mike Davis, fatally undercuts the allegation that there was an enforcea,ble Letter 

8 If in fact Newark Electric [NEC] and Colacino Industries were one in the same entity, then 
query why the Union would ever have had Colacino Industries sign the second Letter of Assent 
C in July 2011. There would have been no n~ed to do so, since under the Union's and Acting 
General Counsel's theory it already had Colacino Industries signed up with an anniversary clock 
that began in February 2011. It would·make no business sense from the Union's perspective to 
extend the 1 year anniversary of the Letter of Assent C, and by extension, Mr. Colacino's time to 
opt out of that agreement. Moreover, if they were one in the same entity, then the first Letter of 
Assent C -should have merged into the. second Letter of Assent C, which Acting General 
Comisel has stipulated was properly and legally terminated by Mr. Colacino in April 2012. 
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of Assent C between the Union and NE 2.0. Mr. Davis steadfastly maintained throughout his 

testimony that he never knew NE 2.0 existed. (Tr. 32, 83-84). If one takes. Mr. Davis at his 

word, and his further testimony that the Letter of Assent C he prepared was to be between the 

Union and the existing company, Newark Electric (NEC), then that Letter of Assent C is legally 

unenforceable and a nullity on its face, since it was not signed by an officer or owner of NEC, 

which was still legally in existence at that point in time. The only individual who could have 

signed NEC to the Letter of Assent C was its I 00% owner and President, Richard· Colacino; and 

he did not do so. 

What is sauce for the goose is sauce for the gander. If Acting General Counsel and the 

Union are attempting to hold Colacino to the absolute letter of that Letter of Assent C agreement 

by stating that it was between the Union and NEC - not NE 2. 0 - and maintaining that it was not 

timely and effectively tenninated by James Colacino, then they must, as a matter of legal 

imperative and intellectual honesty, also concede that this Letter of Assent C was void ab initio, 

and therefore completely unenforceable, since it was never entered into by anyone with authority 

to bind Newark Electric (NEC). The only way for Acting General Counsel to cut this logical and 

legal Gordian Knot and salvage this portion of the Complaint is through creative use of the single 

employer/alter ego theory to tie Colacino and NEC together. As noted in Point B above, 

however, Colacino ancl NEC cannot be considered single employers/alter egos. Consequently, it 

is submitted that the portion of the Complaint alleging that the Respondents have failed and 

refused to bargain collectively with the Union must be dismissed. 

D. COLACINO AND NE 2.0 EFFECTIVELY TERMINATED 
THE LETTERS OF ASSENT C WITH THE UNION. 

As noted above, Acting General Counsel stipulated that Colacino effectively terminated 

its Letter of Assent C with the Union, and thus there is no basis for finding that Colacino itself 
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currently has any legal relationship with the Union. If, contrary to the express. terms of the 

document itself, it is found that the February 24, 2011 Letter of Assent C with ''Newark Electric" 

(GC Ex. 6) was in fact legally binding on NE 2.0, as opposed to NEC ~. Point C, supra)," then 

it is submitted as an alternative basis for disi:nissing the Complaint that this Letter of Assent C 

was .also effectively properly terminated prior to its 1. year anniversary. 

As noted above, Mr. Colacino's agreement ·to ·sign Colacino Industries to a· Letter of 

Assent C in July 2011 was premised and based on Mr. Davis' representations to Mr. Colacino 

that one individual could not have two Letters of Assent C, and that the Letter of Assent C with 

Newark Electric would have to dissolve or go away so that there was only a single Letter of 

Assent C. (Tr. 185). While Mr. Colacino could not terminate NE 2.0's Letter of Assent C on 

July 20 (the earliest it could have been terminated was August 22), he had no reason to believe 

, that the Union could not do so, particularly in view of Mr. Davis' assertions that a single person 

was not permitte.d to have more than one Letter of Assent C. (Tr. 185-88). After all, it was the 

Union's agreement and the Union's ruies. Further, subsequent to his signing Colacino In9-ustries 

to the Letter of Assent Che was told by Mr. Davis that the Newark Electric Letter of Assent C 

had been redated to make it run concurrently with Colacino Industries' July 20, 2011 Letter of 

Assent C. (Tr. 185-88, 191~92). In this vein Mr. Davis' conduct becomes extremely important; 

for it demonstrates beyond cavil that, contrary to his testimony at the hearing, in fact NE 2.0's 

Letter of Assent C was either dissolved or effectively redated to Jl:Jly 20, 2011. 

Union members Messrs. Blondell and Barra testified that they and the Union knew that 

July 20, 2012 was the _deadline by which Mr. Colacino had to terminate the Letter of Assent C 

and get out of the Union. (fr. 111-12, 138, 273-76). Mr. Colacino had previously terminated the 

second letter of Assent C with ,Colacino Industries in April 2012, and so the only Letter of 
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Assent C to which Messrs. Blondell and Bara could possibly have been referring was the original 

redated Letter of Assent C between NE 2.0 and the Union. In this case actions speak louder than 

words, and Mr. Davis' expression to bis Union members that July 20 was Mr. Colacino's last 

day to get out of the Union operates as a recognition; nay an admission, that he had agreed with 

Mr. Colacino to redate NE 2.0's Letter of Assent C to July 20, 2012 so that it ran concurrently 

with Colacino Industries' Letter of Assent C. Otherwise, Mr. Davis would not have told Mr. 

Barra that he could not work for Mr. Colacino after July 20, and that he was pulling all the Union 

employees as soon as he heard that Mr. Colacino was going non-union because Mr. Colacino 

would already have been locked into a longer term relationship with the Union by virtue of the 

fa.ct that NE 2.0's 1 year anniversary originally ended back in February 2012; before Mr. 

Colacino tcnninated Colacino Industries' Letter of Assent C with the Union. (Tr. 273-74). Jv1r. 

Davis would never have told his Union members this unless he had in fact either dissolved or 

redated NE 2.0's Letter of Assent C. Critically, although Mr. Davis was recalled as a rebuttal 

witness after l\1r. Barra testified, he did not refute any of Mr. Barra's or Mr. Blondell's 

testimony. Thus, the fact that Mr. Davis told his Union members that Mr. Colacino had until 

July 20, 2012 to terminate bis Letter of Assent C (and that ifhe did so they would be pulled from' 

working for Colacino) bespeaks the truth of what Mr. Colacino testified to; viz., that Mr. Davis 

agreed, as part of signing Colacino Industries to a Letter of Assent C, to either dissolve or redate 

NE 2.0's Letter of Assent C. 

The allegations in the Amended Charge also clearly demonstrate that Mr. Davis 

understood the anniversary date of the first NE 2.0 Letter of Assent C to have been redated to 

July 20. The Amended Charge alleges that Respondents violated the A~t by" ... abnegating a 

collective bargaining agreement mid-term with the Union on July 20; 2012." (GC Ex. 
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lc)(emphasis supplied). Mr. Colacino's termination letter was dated June 29, 2012, and states 

that NE 2.0's Letter of Assent C was being terminated that day. (GC Ex. 13). . While Mr. 

Colacino admitted to being incorrect about the effective termination date (the 30-day notice 

period would have taken that date out to July 29, 2012) the only way a reference in the Union's 

Amended-Charge to a July 20 date would make any sense would be if, as Mike Davis told Mr. 

Colacino, he had redated NE 2.0's Letter of Assent C to July 20, 2011 to run concurrently ·with 

the Colacino Industries' Letter of Assent C. 

Just as Mr. Davis had manipulated Mr. Blondell into a position where he allegedly owed 

the Union $38,000 in benefit contributions, and thus was able to exert control over him, the 

evidence similarly shows that Mr. Davis also manipulated and deceived Mr. Colacino, to :t\-1r. 

Colacino's detriment, with respect to the status of the February 24, 2011 Letter of Assent C with 

NE 2.0. Significantly, since the trial period specified in the Letter of Assent C during which :t\-1r. 

Colacino was able to terminate the agreement was for a period of up to 1 year, the Statue of 

Frauds does not require the agreement to redate the Letter of Assent C to be in writing. See, New 

York General Obligations Law §5-701 (a)(l). Thus, an oral agreement, or, as in this case, the 

· oral modification of a \'\Titten agreement (Mr. Davis' agreement to redate the February 2011 NE 

2.0 Letter of Assent C to run concurrently with the July 2011 Colacino Letter of Assent C), is 

fully enforceable, since it was to be performed within 1 year. Moreover, -there was ample 

consideration for the oral modification inasmuch as Mr. Colacino. relinquished a legal right by 

pushing out from August 22, 2011, to January 2012 his ability to temlinate NE 2.0's Letter of 

Assent C. (Tr. 186-87 "I do know that when he mentioned that he had redated it, I [Mr. 

Colacino] was a little bit discouraged because I had assumed that one was going to come and go 

in its own time frame and, now, it basically extended that trial period, this letter of assent C, by 
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four months."). Thus, Mr. Colacino was fully within his legal rights to terminate the NE 2.0 

Letter of Assent C in June 2012, prior to its redated July 20, 2012,-1 year anniversary. 

Even if Mr. Davis' oral agreement to redate the February 24, 2011 Letter of Assent C 

with Newark Electric (or NE 2.0) was not enforceable as a matter of law, Mr. Davis would still 

be legally prevented from challenging Mr. Colacino's termination of that agreement in June 2012 

based on the doctrines of detrimental reliance, equitable estoppel, and/or unclean hands. 

Equitable estoppel prevents a party from disputing certain facts after it has 9btained a benefit by 

causing the other party to reasonably rely on the truth of those facts. See,~. Manitowoc Ice, 

Inc. 344 NLRB 1222, 1223 (2005); Red Coats, Inc., 328 NLRB 205, 206 (1999). It is clear that 

when Mr. Colacino signed the Letter of Assent C in July 2011 he wanted and intended only 

Colacino Industries to be bound by an agreement with the Union. Mr. Davis knew that all Mr. 

Colacino had to do if he wanted to completely end his relationship with the Union was wait a 

few weeks until August 22, 2011, at which time Mr. Colacino would be beyond the initial 180 

day period during which he could not terminate NE 2.0's Letter of Assent C with no further 

consequences or liability to the Union. To his credit, Mr. Colacino told Mr. Davis that the 

reason it could not work out with NE 2.0 was because of the cash flow and other issues that this 

startup company was having. Mr. Colacino expressed a willingness to prolong the trial period 

. for another 6 months by signing Colacino Industries to a new Letter of Assent C to see if the 

relationship could work with his established company. Since Mr. Colacino did not have the right 

in July 2011 to unilaterally tenninate NE 2.0' s Letter of Assent C with the Union, he relied on 

Mr. Davis' representations that the Letter of Assent C with NE 2.0 was either dissolved or 

redated (leaving it to Mr. Davis to decide which based on his internal Union rules), with the 

result being Mr. Colacino forewent taking any action to terminate NE 2.0's Letter of Assent C 

25 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page61 of 113



A-475

within the original I year anniversary period (viz., on or before February 24, 2012) because he 

had been materially mislead by Mr. Davis as to the status of that Letter of Assent C .. 

Accordingly, it is submitted that the.Union and Acting General Counsel should be estopped from 

claiming that Mr. Colacino did not timely terminate NE 2.0's Letter of Assent C in June 2012, 

prior to its redated I year anniversary. 

In addition to the foregoing, the doctrines of fraud in the execution and/or fraud in the 

inducement also operate in this case to prevent the Union and Acting General Counsel from 

claiming that Mr. Colacino did not properly terminated ·NE 2.0's Letter of Assent C in June 

2012. "Both fraud_ in the execution and fraud in the inducement require a finding that the 

Employer was in fact misled about what was being signed, and that the Employer relied on that 

misrepresentation when signing the document." Horizon Group of New England, JD(NY) 43-05 

(2004); ~ Positive Electrical Enterprises, Inc., 345 NLRB 915 (200S). When Mr. Colacino 

signed the second Letter of Assent C binding Colacino Industries on July 20, 2011, he did so 

having been misled by Mr. Davis as to what.effect signing Colacino Industries to that second 

Letter of Assent C would have on NE 2.0's first Letter of Assent C. By his prior conduct (viz., 

his personal and electronic near-stalking activities, bis economic warfare vis-a-vis hiring his 

employees away and then laying them off, which both depleted his workforce and. caused him . 

significant economic costs in the form of paying unemployment benefits that he had never had to 

pay before, etc.), Mr. Davis had essentially bullied Mr. Colacino into signing that first Letter of 

Assent C and conditioned him to go along with whatever Mr. Davis stated concerning the 

· Union's Letters of Assent C (again, the Union's agreement; the Union's rules). Thus, Mr. 

Colacinci was both misled by Mr. Davis concerning the legal status of NE 2.0's Letter of Assent 
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C when he agreed to sign the second Letter of Assent C for Colacino Industries, and he plainly 

relied on Mr. Davis' statements to his detriment when he signed that agreement. 

As noted above, the only limitation on the ability to terminate the Letter of Assent C 

between the 180 day and 1 year anniversary period timeframe is that the tennination itself cannot 

become effective sooner than 30 days after the written notice terminating the Letter of Assent C. 

Thus, as Mr. Colacino testified, although his termination letters for NE 2.0 state that the 

agreement was tenninated as of the date of the letter (June 29, 2012) in actuality the effective 

termination date would have been July 29th • (Tr. 221-22). Practically speaking this failure to 

give the full 30 days' notice was of no significance, since NE 2.0 had not had any employees 

since July 2011 when Colacino Industries signed its Letter of Assent C ( and therefore, a fortiori, 

did not do any bargaining unit work requiring the remittance of any payments to the Union or its 

funds) and was soon to be dissolved by Mr. Colacino. Business Agent Mike Davis agreed, 

testifying that if NE 2.0's Letter of Assent C were redated to July 20, then he would not any 

objection to the timing of Mr. Colacino's June 29, 2012 termination letter. CTr. 96). 

Accordingly, it is submitted that both Letters of Assent C were legally and properly terminated · 

and that the portion of the Complaint alleging that the Respondents have failed and refused to 

bargain collectively with the Union must be dismissed. 

E. COLACINO DID NOT CONDITION THE EMPLOYMENT 
OF ANTHONY BLONDELL ON WORKING FOR A NON­
UNION COMPANY, THEREBY CAUSING ms 
TERtv:IINATION. 

As this portion of the Complaint alleges a violation of Section 8(a)(l) and (3) of the Act, 

Acting General Counsel was required to show discrimination with a motive of encouraging or 

discouraging union membership. Lively Electric, Inc., 316 NLRB 471, .472 (1995). The 

discriminatory motive element derives from the "Hobson's choice" of an employee being forced 
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to decide between losing his job and giving up his right to be in the union. Id. That credible 

evidence shows that this did not happen in this case. 

The credible evidence in the record shows that Anthony Blondell engaged in what the 

military would call an "SIE" (self-initiated elimination). Mr. Colacino testified that Mr. Blondell 

was a good employee, he had work for him, and had no intention of laying him off. Indeed, had 

Mr. Colacino wanted to rid himself of rvlr. Blondell for discriminatory reasons he would never 

have agreed to rescind Mr. Blondell's June 29, 2012 termination. (GC Exs. 21 and 22). Both 

Messrs. Colacino and Barra testified that Mr. Blondell went to Mr. Colacino and that Blondell 

told Mr. Colacino that he needed to lay Mr. Blondell off for lack of work by July 20, 2012, the 

a1111iversary date of the Letters of Assent C that had been terminated. Hence, Mr. Blondell was 

the quintessential SIB. 

:Mr. Blondell admitted that Mt. Colacino never told him to quit the Union. (Tr. 148). 

· Moreover, it was clearly left up to the employees in the Union (Messrs. Blondell, Barra, and 

Bush) to decide what they wanted to do when Mr. Colacino terminated the Letters of Assent C · 

with the Union. Scott Barra testified that Mr. Colacino had nothing to do with his decision 

process to: (1) either stay employed at Colacino or not; or (2) to remain a Union member or not.· 

(Tr. 275). On the other hand, Business Agent Mike Davis specifically told Mr. Barra that they 

[the Union members employed by Colacino] could not stay members of the Union and continue 
, 

to work for Colacino after July 20.9 (Tr. 274). :Mr. Davis told them that if Mr. Colacino went 

non-Union he would pull them all back from Colacino. (Tr. 274). Although Mr. Barra was 

aware that Mr. Davis had permitted other Union members go to a non-active status and work for 

9 This is also further proof that Mr. Davis redated NE 2.0's Letter of Assent C to run 
concurrently with Colacino's Letter of Assent C which had a 1 year anniversary end date of July 
20. 
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a non-Union employer, Mr. Davis refused Mr. Barra's request to go to non-active status so that 

he could remain employed by Colacino. (Tr. 274). rvir. Barra also testified that had he elected 

not to resign his Union membership and had continued after July 20 to work for Colacino the 

Union would have brought him up on charges. 10 (Tr. 274). In the end, Messrs. Barra and Bush 

chose to resign from the Union and continue working for Mr. Colacino (GC Exs. 16 and 17) 

while Mr. Blondell, based on his much longer membership in the Union and its pension plan, 

decided to approach Mr. Colacino and ask Mr. Colacino to be laid off. 

Clearly Mr. Colacino never conditioned Mr. Blondell's employment on quitting the . 

Union or in any way caused Mr. Blondell to terminate his employment. Mr. Colacino would 

happily have employed Mr. Blondell as a non-Union company just as he did prior to signing . . 

Colacino Industries to a Letter of Assent C with the Union. Thus, the separation letter Mr. 

Colacino wrote at Mr. Blondell's behest plainly bespeaks an employer that did not want to lose 

Mr. Blondell as an employee; viz., "Your employment here was sincerely appreciated and you 

are considered to be among the best in the trade. That said, I hope the future holds opportunities 

for us to ·work together again." (GC Ex. 23). Accordingly, it is submitted that the portion of the 

Complaint alleging that the Respondents conditioned Mr. Blondell's employment on working for 

a non-Union company must be dismissed. Mr. Colacino never placed any conditions whatsoever 

on.Mr. Blondell's employment The evidence conclusively establishes that Mr. Blondell was an 

SIB based on his own personal reasons. 

10 Mr. Blondell steadfastly denied knowing whether the Union could bring him up on charges or 
otherwise discipline him if he continued to work for Colacino after July 20 and yVas still a 
member of the Union. (Tr. 147). Consequently, from Mr. Blondell's perspective; based on his 
testimony, there was seemingly nothing preventing him from remaining a Union member and 
working for Colacino after July 20; just has he had done before Mr. Colacino signed the first 
Letter of Assent C in February 2011. 
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III. CONCLUSION 

For the foregoing reasons Colacino respectfully requests that the Complaint be dismissed 

in its entirety. 

Dated: October 31, 2013 
Pittsford, New York 

30 

Respectfully submitted, 

Edward A. Trevvett 
. Attorneys for Respondent 

99 Garnsey Road 
Pittsford, New York 14534 
Telephone: (585) 419-8800 
Facsimile: (585) 419-8817 

·------.. _ ------·~. 
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NEWARK ELECTRIC CORP., 
NEW ARK ELECTRIC 2.0, INC., 
AND COLACINO INDUSTRIES, INC., 
a single employer and/or alter egos 

and 

INTERNATIONAL BROTHERHOOD 
OF ELECTRICAL WORKERS, 
LOCAL840 

STATEMENT OF SERVICE 

Case No. 3-CA-088127 

I, ANGELA CLARKE, the Legal Administrative Assistant to one of the attorneys 
for the Respondents, hereby certify that I caused a true and complete copy of the 
Respondents' Post-Hearing Brief to be served, by causing same to be enclosed properly 
and securely in a sealed wrapper to be delivered via regular mail through the United 
States Postal Service on the 31st day of October, 2013, from the office of Harris Beach, 
PLLCto: 

Claire T. Sellers, Esq. 
Field Attorney 
National Labor Relations Board- Region 3 
Niagara Center Building 
130 South Elmwood Avenue, Suite 630 
Buffalo, NY 14202 

Donald D. Oliver, Esq. 
Blitman & King, LLP 
443 North Franklin Street, Suite 300 
Syracuse, NY 13204-5423 

Michael Davis 
!BEW Local 840 
58 Castle Street 
Geneva, NY 14456-2621 
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UN.LTEllSTATES QF AMERl (;,\ 
BEFORE THE NATIONAL LABOR RELA TIO.NS BO ARO 

NEWARK ELECT1UttcoRP •i 

NEWARK ELEC.t':REC2.0, INC~; 
AND COLACINO INDUSTRIES, INC., 
a single employer and/or alter egos 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS,LOCAL 840 

RESPONDENT'S EXCEPTIONS to THE DECISION 
OF THE ADMINISTRATIVE LAW JUDGE 

Dafcd: Januai-y'..lQ; 2014 

HARRIS BEACH PLLC 

Edward A. Trevvett 
Attorneys.foi' Respondents, NevmrkElectric 

Corp., NewarkElectrjc 2.0, Inc., and 
Colacinalndusiries, lne; 

99 Garnsey Road 
Pittsfoitt;N'ew York l'A-5$4 
Telephone: (585) 419-8800 
Facsimile: (585) 419-8817 
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Pursuant to Section 102.46 of the National Labor Relations Board Rules and Regulations, 

Respondents Newark Electric Corp. {':NEC"), Newark Elect1;ic 2,0, Inc" (''NEG 2.0'') and. 

Co!acirio Industries~. Inc. ("Colacitid";l- liereby file. •the followliig Exceptions to thb Decision tif 

Administrative Law Kem1eth W. Chu (JD[NYJ-03-14) dated January 6, 2014 (''ALJD"). 

Resporidefits excepttb •cettain findhtgs of Jact, cfedibility deterrnlri~iions and ci:inclttSions of law; 

and except to the failute of the • Admihistrative Law· Judge ("ALJj to make· certain findings, 

conclusions, and recommendaticms. 

t RcspQttdents Except to the Fi.Jllowlng Findings of .Fact ajid Credibsl~ 
Determinations Contained in the ALJD 

Because they are improper, contrary to record evidence, and not supported by the record 

consitleted as a whole. for the reasons $el forth inore fully in Respondents' $µpporting Ilri'et 

Respondents except to each of the following findings of fact and/or credibility determinations 

containedin the ALJJ). 

At all 111aterial times, Respondent Newark Electric, a New Y orkcorporation, has been an 

electrica[contracto.rjn'fh.e const11.Jc;ti:op: fodnstry mth l;lll office a:n,dplace of husipesffo Newark, 

NewYbrk 

(Tr. 170-75, 200, 243-45, 266-67, 285-88; R,.X 5.)1 

i. ALJD,p~e 3, lines47-"-4&.and page4]ine I. n:adfogasfollmvs: 

1 In accordance with Section l02.46(b) of the Board's Rules and Regulations, the portions offhe 
record relied upon in support of each Exception are designated in parenthesis following each 
ex:eption. lleferfnces to the tra~sciipt of the hearing are dfn9ted as ''Jr. '---'---." References to 
General CounsePs exhibits are denoted as ''GCX _," an.i:i reference$ tp. Respondents' .exhibits 
art.denoted as'tRX " 

2 
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Con'timy t◊i tne .a$seffi9M .ol~Placihq~ lfi':lld t11artiie'aespond.ent Mew~k.13iectti.c Was 

hriitlitigJts.e.lt ol)tto 1he.ptiblie 11san active:op~ting'~mpaiiy ft◊mtn.e.y~ars,•26JO([tQ· :2012 ~Y~• 

lillt;rsellmg all its asset$ to &espoii4lent ¢~1~oip.o rudtisttlei 

(Tr,· 170 .. 7,];~dgf.243.:45) 1<'it$-o7;·1.Ss~&S; JDC t) 

The t:lI!Jlltjy!;lr\~ ¢0tttti.bg~orisiO the'u.ri.ion nind.s ~e. from Newatk.J31eetdo,. 

&1\ s9:·1:1 .. 112""13;Mi"'44,fa~~J1'6; ncx9:l'. 

it the erµpfoy. e .. r does nat .Wtitijyafttage; to·•·•···· tettri1natetheJetter'f¢f ass~nt nJ b~tweett the 
. . . . . .. · ... 

1'81 s!mia 336th dtir; fuenJhe•~ploy;et· 'W9Wd be b~mtq~/tli~ ~S• of Ute ,r,nas~r,a~ement; .. 

until it expire:S. 'l11e 3J5dr day Qf tlie 1 ~y~ar anriiv~r-sary d~t~ of the letterJs the l~st da.)i 'possible•···· 

~o 'ternti~at~ ith.ilettetbecattie ilie ~ployetis tequit¢d t9 proviue ir~rltten 30"~iiy• 1totice to thi 

!'il~pA ®cl. :tJruqrt befor~ th~ ~vet~aty djti, .. If the em,pioy~f f,ailf to Jemiiimte .· tli,f l~t'. ·pr••·.· 

ass~t1t·@~i-the, tirs! tZiiiantM ~m th~effe~tf:ve &tii. ttn¢. ~m.vio,~r fs,~ourrdby-,the mastet 

:agreel.'.i1ertt t1ntil: Hs_ itated tetl'tlinatfon date liS.ielfas tci alLsubsequent ~tnendments and tien~wals, 
. .... .. 

· (!r;:9&,, 11iJ\:i;tls.1~s~ss; t91+92;221~;27~.t1Grec:&:ic., 6,is::, 
5: AL.JD, p~ei(i,. lines 4-8~49 .ancrt;ia~b 7 line f,,teatlirig ,a~ f6ild\VS: 

b~yis '$~id• t,Iii letter of assent was:signed in the ·eveniri.g of Febj;~y 2ii; · iot t .. it•·t1i~ 
.· . . . . . 

Niwatl<Electricofficefiul.d.apprdviithythiNEeAot1Maci6~ioti·~(lcExlL~j. 

tac~~il: 
6~ 

I}a\'isj however,, has it'.w&ys. p:ia111t~ed 'th.at 'he Was not .. iware )>f the . ¢iisfon~e .•. of 

.. ~~~ri4eijf:N:e~k•El~ctric'2iQ•untilAp:r!l20\t:Z:••· 
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(PCJs:9;) 

7. 

.. ·. . :·:<.. ·:.:. .·. .. 

assehtC aha tije c~Hbctf,,~.:&argaitiing agte¢n¢:nt ~s 9nJfunith1 24, 20!2, wliibli: ,vwiila. tie.· 3Q 

d~ pxj:or tc,t the i ::.yeitt- flllhi~ei-sawti.ftheJettet ~f8:$senJ . 

. ·••{Tr,,· 80-81, '.83;9~. i11-12; :fls~: 1.85--88~ J,91 .. §2; 22.f,;.22" '27f76;.· c:.rcX.tc;.,S~, 6, tU. lh 
13.j' 

8; 

At th.e· tirlif thed'ett~ ,ofass~11t' .ct \vas .:sigtted 'by Respt¥id~t 'Niwa.tk,Efocttie:,:th~e w~ii 

se)'~at tjni6nm~rnb~$' elllJllQ~~ylt'e$l)qt1~Emt NevJarf<:,tl~ctrii<i. .·. 

,.(Tt>. t~.110-7$, 183rioo~ 241-45~246-53,; 266-61,285.:8~1·15>1~93; OC'.t·(;:, !)i~21 Si) 

9, AU.I>.: pag,e,s. llnel3 9~10;:i:t:ading as .fullowst 

Tb.~ kcord slio~ th~ the ii,ayiJn: ~rts ~t th~ #ri~toyees, aiuf the urtf2in i6tjt 

,,.,·.contributid~ ,and de.dttQ;tidti.s teftect alltfueen~~d ¥~s):ldrid¢nts:', , .. , 

(+it2~, s~;.10~11. a¢; 9'.J · 

HX 

fjnancht!·ilri~ 'adminisWflti\fe to6t with p[vfa, and. he pmpo;t~y. told C()lac.l,nr.f t11£it ]ig pto,Bl~rti& .. 

woJ:Jld,b~ t~9lv~4 if Qo1a~itt¢ al$? $i~.~ &espotrd~t :GPis,qinQ Tutt~sfri~rt~t •l~tt~r•~f ~~ent 

,(Tr. ts,j~8S;J 

ll. 

•·4 
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t fihd·jh{tt ,Ch¢,1fittei-;9f assen,t C.,Was,,•·~ign~aby ~espbridebt.Newarlc .Ei~ctdc on f~btuary 

~4~:20lL 

(Ti, so~st., S'J;9<it ttt-ti~. li8rl71~7l; Jgs.:&Si 1'~1~92}.271-:22:, i43 .. 44, 266-;(;1, 2ffS:;;86\ 

·. ·o~~l n,, 1s:··ret s;j 

t2~ ALJO, pagel4; li11es·1~37t 

The tL.r's• tl~tion that fini 'Cqlacirta's · testim.013:y that Newark '.Electtkt 2i0 'had 

signed.the letter•6f~seritCiack~ereJii~i1fty, ·. 

(tr.2s~is~9JJ/171?179;!85 .. st(~45 .. sa~ ~sh-;~~;'1:~X6~.!tld:)· 

lS . 

. The .ALJ'f d¢t~iru11iort •that'bavif ·1:estitnQtty ·was• t;ripre, creqi.o1¢;'t-lraii,Jfu\. Co:l.a1Jil'id''S 

testitno!ly iegardingthetertinmation or the1ettefot'.assen,t¢ for NewatkEiecttic: .. 

(:Tr~•fla;8$~90~!1.t,179,tt1~88,iQt~92, •• 2ri:ti~2fi:i:43,246-53,.261,2.9I .. 9iJfO-bk.s. 

tr 9~ ro~ fa .. l~i:ipr.,i.f 

Hi:. 

(Tr.•·•\4448f 1.21~2?~ 1:1'J?is~2'i~19;.t,cxz1,.·•22~,:t3.}• 

ts. 
. ...... ·· . . ·.. . . .. . ·. . 

. .. . 

the .ALJ1 s deterrnfuatiofrthat:Slo1idel1•1r'WStltrionYt¼.t ne.waa. liid off was rrrqre .c;te'1ibl~ 

··•:iffui~p,.~tes,fitftE>ilf ••d:f)im ·cotacioo;a,ncl Sqqtt,:Beti.'aithat .rifondell askedt~ be1ai41 ofr.; 

.(Tr~l45"4811'g':J.29;273i'76-,l78;UC~21,21~.21:) 
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II. Respondents Except to the FoHowing Conclusions of Law Contained in the 
ALJD 

Because they ar¢ improper, contrary to recoi't:I' evidence, and not suppotte<tby the rec Of(} 

conSlcierecl as a whole, for the reasons set forth mure fully in Respondents' Supporting Brief, 

Resp011de11ts except to each of the following conclusions oflaw contained in the ALJD. 

16. A LJD,pages 1-2, footnote 3: 

The ALJ's denial ofthe Respondents' motion to dismiss the complaint on the basis that 

the llOardand those representing.it had no authodty to issue the yOJnplaint and prosecute the 

action beci:nise the Boa.rd did not have,a;quorumtoissue a complaint.and take other actions and, 

alternatively, Respondents' motion to dismiss the complaint because Acting General Counsel 
.... 

'."· ,'·• 

Lafe .Sqlomon could not be properly<appointedu.hder the FederaLV'acancieSRefoMn Act and 

therefore lacked authority to issue the complaint in this case. 

(GCX la. le) 

ALJD,page 12. linesTiMO. and pagelllines 1-11: 

The ALI'S finding that Colacino Industries/Newark Electric 2.0 and Newark Electric are 

altet';egosor a singleei:nployer, U1atatltll materiaJ.tfuies, as aJtetfgM, the Respondents Coladµo 

Industries and Newark Electric have Substantia.llf identical :rri.magement, business pm-pos~; 

operating equipment, customers, purchases, premises, facilities and supervision, as well as 

comtnd.ri o,vnership arid that at all .rniterhi times as a.Single emplo:y¢r and lmve held thcmsi:::lves 

out to the public as a single-integrated business· e11terprise. 

(Tr, 80-81, 166:-75,, 238-40,243-44, 266·67, 283-88; GCX2, 3, 4, 5~ 9t ll,;28; RX 3, 

p .. ) 

6 
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18. ALJD. page 13, footnote 12: 

The ALJ's finding that the Board has jurisdiction over Respondent Newark Electric as a 

sepai;ate enterprise eµga.ged in cowm:ercc within thed:neani:ng of Section 2(2), {6) and (7) of the 

Act 

err. 111-1s,243-4,1-, 206'-01,2sJ~ss, 2s7 ... sa:t RX s.) 

19. ALJD, page l 4, lines 3&~48 and page 15,Jines l-25: 

The ALJ'S finding of an alter ego/single employer relationship between Colacino, NE 

2.0 Ji.nd 'NEC and bon~lusion lhatC.olacino was_ bol1iii:l to th,;; m.~ter agreemeriis.becaus:e the 

letter of assent C with NEC was not effectively terminated by Colacino on June 29. Also the 

ALJ's.f11rther rnnclusions·that because.NEC did uotavail itsdfof.the option.to terminate tll,e 

letter pf/assent C, if co:uld not repbqfate the 9g1l~t:five bargami11g .agreeme11t arid Lherefore 

violated Section 8(a)(5) and (1) of the Act by failing to apply the NECA agreement to Unit 

employees, 

(Tr.U 1-12, 138, 185-88, 215~22,241-43, 273:76; RX 4, GCX2, 3, 6, 12, 13, 33) 

The ALJ's.filfdllig and ulidetlying rationale ilial Colaqi11owas not for¢ed, duped o.t 

fraudulently induced in signing the letters of assent C for NE 2.0 and Cofacino. 

(Tr. 28, 85-90;.lJl'-12, 183.:89,191-92, 21,5.:22, 246-53; J7'.3.::'f:6, 29 l -93i :8-.){2, GCX 6, 
9,10, 13.) 

21. ALJD, page 19, lines 7~?0: 

The ALJ 's finding and underlying ration ale tl?,::tiRespondeptsyiolated Section 8(a)(3) and 

Of of the Acfby tmlawfullytertl1baLing the e!rtployment o:fBI611dell. 

(Tt. 145-48,227~29, 273-76, 278; GCX 21, 22,23.) 

7 
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22, ALJD, page 19, lines 24-50 and page 20, Jinesl-14: 

Tpe ALJ's ''Conclusions .of ..Law" and· undedying rath:;male finding Jb::i.t Respondents 

togeth~, constitute a single integrated 1:iusiness :a:n:d. were at all material limes ,alter egos and a. 

single employer within the meaning of the Act; that Respondents constitute a single employer 

engagetl.lri conunetce w1thin the 1ne:ru.1ing or the Act; that Responden.ts violated Section 8(a)(S) 

and (1} bfthe Act; lfad that Respondeiits violated Section 8 (a)(3 Jarid (1) of the Act 

(Tr. ll-12, 28, 32, 80-81, 83-84, 85-90, 96, 111~12, 138, 145-48., 152-53, 166-69,. 171-

7:3,J 74-75,179, 182, 183·S4,JS5-88. 189,191~92. 215•l7t2l8-22, 227:lQ,~38-39, 24h 
44I246-53,}61,266-67,273-76,278, 283--8K29l-93; RX1,J; GCX la,Jc,le, li, 2,3, 
.4, 5, 6, 9, 10, 12,13, i 6., 17,21,22, 23, 28, .33.; 

23. ALJD, page 20, lines 18-51 and page 2L lines 1-7: 

'the en lire Po:itio:rt Or the ALJ°s Decision e:tttitled "Remedy.:~ 

(Tr. U-12, 28, 32, 80°81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-
73, 174-75, 179, 182, 183-84, 185-88, 189, 191-92, 21.5-17, 218"-22, 227-29, 238-39, 241-

44~ 246-S3, 26}1266-67, 273~76, 278, 28~-f8.,.29l-93; RX 2,3; GCX l~, le, le, li, 2,}. 
4,s, 6, 9, 10.1irl3, 16, 11r21~22, 23, 28,33,) · 

24. ALJD; page 21. lines 8-44and pag:e 22, lines 1-32: 

The entire portion of the Order requiring Respondents to cease and desist from certain 

acti Vit)'atid lo take affifirtati ve action.as set forth.in llie ALJD. 

(Tr. 11-12, 28, 32, 80-81, 83-84, 85..c90, 96, 11142, 138, 145-48, 152-53, 166-69, 171-
73, 174-75, 179, 182,.183-84, 185-88, 18:9, 191•92, 215-17, 218-22,227-29, 238-39, 241-

44',246-53,26l;;266-67, 2'73;,76>278, 283'-'88,291-93; RX~.3; GCX ll.l, le, le, li, 2, 3, 
4/5\ 6, 9, 10,.1~; 13, 16, 11;21.22, n, 2s,J3,1 
25. The Appendix to the ALJD entitled "Notice toEmployees'' in its entirety. 

(I;r. 11-12, 28j32, g0--81, 8J-84, 85-90, 96,·.111-12, 138, J45-48, .. 152-j31 166-69, .. 171-
73, 1!4~75, 119, 1 s2f1~3~84, 18s-ss,1s9, 19t-92.~ip-1 i, 21 s<22;221-29, 23s~39,2,i1. 
44, 246-59, 261, 266~1:17,;27 3-76, 278, 2&3-88, 29l"."93;RX 2, J; G.CX la, I c, le, li, :Z, 3, 
4, 5, 6, 9, 10, 12. 13, 16, l 7,21, 22, 23, 28, 33.) . 

8 
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m. Respondents Except to the Failure of the Ad1ninistrative Law ,Judge fo Make 
Certain Findings. Conclusions and Recommendations 

•'"'••'' ' •'' . 

1'.he failure ofth!:i Administtativi, Lmv Judgefo makc 0eacnof the fQUOwiu.g findings,· 

conclusions an,d/or recommendations was improper, contrary to the record evidence, not 

supported by the record. considere.d as a whole, and contrary to cstabhshed law, as sc! forth more 

full)'foJtespondcntsl Supporting Brief. 

26. ALID. page 15, lines 27-52 arid page 16 lines 1-37: 

th~ AT J's f:Jilµreto find theRespondcnts1 defense basedoitthe doctririesofdetrimenta.1 

reli<1.11ce,,equitable estoppe1, misrepresentation andlor unclean hands tneritonous. 

(Tr. U-12, 28, 32, 80c81, 83-84, 85s90, 96, I 1 l-12, 138, 145-48, 152-53, 166-69, 171-

13, 174-1s,17?,1s2- 1 s3-~4,18s-ss, 1s9;1~1~92, 21s.11,21s-22, 227 .. 2.91?38-39, 241-
441246-53,261, 266-67, 2,73.'lo/278, 283:s88~291-93; RX2;'.¼; GCX la,Jc~Ie, IL 2,3, 
4;$, 6, 9, l0,J1,l3, 16., 17,21,,22, 23, 28,3j.) . 

27. ALJD. page 15, lines 27-52 and page 16 lines 1~37: 

1/he AL.J's failuii:\to find the Respondents~ defense basefft>rtthe doctriries of,tiauu in the 

execution and/orffaud in the inducement meritorious. 

(Tr. 11-12, 28,)2, 80-81, 83-84, 85-90, 96,111-12, 138, !45-48, 152-53, 166-69, Dl-
73,J74-75,.JW;J82, 183-8£l,J85-88, 1s9'.l9I-9:2, 21s-17,2rs-22, 221-29,218-39, 24~ .. 
44,246-53,t61~266-67, 27~-76,278, 283.,88, 291-93; RX2;3; GCX la; Lei le, E 2,.J; 
4, 5, 6, 9, .10, 12, T3, J6, 17, 21, 22, 23, 28, 33.) 

28. ALJD. page 14,Jines 10-41: 

The ALJ's failure to find and ctlhclude tha.fR.(:~pondents.tifuely tenninafod·ail letters•.Pf 
assentC, 

(Tr. 11~12, 28, 32, 80.-81, 83-84, 85~90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-

p; 174.-.75.17~, 182,183-84, 1ss-s8, 189, 191~92,21s-11, 2.rn-22,221-29, 218-39,241-
44, 246-.53,261, 266~67~ 273-76, Z7B,283-88, 29b93.;RJ( 2, 3; GCX la, le, le,.Ji, 2. 3, 
4,516,9:10, 12, 131J6,l7,21,22l23,2$,33.) . . 
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bated:• January30,20~4 
:Pitt'sfordi1gew¥ot'.k 

Edward A. Trevvett 
)ltloriieys ;J'qt ~es1Q11d~ritt Neiitrlf E~ectiie 

.. Qqrp,, Ne~atlt Ele.ciri~ Z.(J, · Jh.~, and 
•· Cotqc}rf<i {nifustrit!.s, Inc, 

9~ CJarnsey Rdiid. 
flttf fqrd,. ~e)V Ytirk'.14534 
te1ephone: ($8$J4l9~~8.00 
Faqsimil~ {$85). 419'-'&8J'7 
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UM'l'EJ) S'l'AftS Ot.AMEIU~A 
BEFOJJ.E TllENATIONALL,ABUtlRJ.£'~.A.T:tONS·BQA~ .. 

NEWA!tk:ELECTRIC CORK, 
NEWARK ELEC)'RCC 2.0; INC;, 
AND cOUCJNOiNbyst~s; lNC.,, 
~ iir1gl~ elt\_tjloyer and/or' ~!te:_t egos: .. 

aitd. 

lN.fE~;A,TJ()NAL ~llOTllEl½HOOD. 
OF ELECTRICAL WORKER-$';. 
:t.Q~AL 84() · 

. . . .... 

·· Ca's~ N'o~ .a .. cA::.osaiz1 · 

RE'.Sl>ONJ?Er#t~1 iiimF;lN · S'(Jl»:i>C)11,'t'9F )EXCEPTIONS 1't, THE/ 
))E~tstON 0~ TQ.~DNltJi1S1'RAT£IV&LAW JUDGE. 

llARRis;nt;A,ci:ti>:ttc 

Edwaiti i\, Ttevvett 
.·.ttttirhrlt-Jttfot••.R.i:Spon:tJ.en,#.:fafewrJtk Ele~Mr: 

Ca;J?.;; .·· N'ewark '11Jeciric: '2d); .· Inc. aritl 
Gola~inolndi!Strte,s,Jnc: · · ,9 Gartisey ~-0ad .· 

J>ittsfotd/N~wYotk;14534 
·.··· :felephQti~:J58'5)1n9~s~~o 

fac~irnile; {5'85) 419~8811 
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Pa~ 

lf'AB:LE'()JtAtJIT1JORI{I'IES,,,f'-•"''•••·•-'"'"'"•>~ii•'••.>i••\••,·,••n\.;•:.'i,,,.,,;;,/,:i,.,,,,,,,;., ... ,,..,,:-.,._•ifi•••/••••;w,,;,;;•/ Jj 

$TA 1,'BMBN'r OF T'.li-lE: GASE;,.,.;,, •. ,, .. ,,, ......... , ..•. , .•. ,.,.,.,.,,.,; ;:s,;:.,;.,;:; .. ~i ••• ,,,.:.:);.~~.:,,-.,, ••• ,.,; ... ,,.,,.;.J 

4 .... 1Ylik¢:DaVIS$Igh$.UpN£ZtOajiffth~11Cdlacino;;, .•. ,.•·••.; .•..•. , •. ;,;;, ..• , ••. , •. ;i;,+; ••••••• ~; .. 4·· 

5;. Anthony I¼Ion.de11 'i Sepatati:oµ;,; •.•.. ,., ... ,.;;,.;;,,,.,A;, •• ;;; .,o,,;;.~;;. ;,,., ••••• , ••• ~.; ••••••• ;;.,, •••• ~ ••• ri ·. 
:n, tSsttE:s·:e!ESE:N1'13t}··,,,;;,,,.,.,;~ .... ,.,;., ... ;(, .. ;c; •• ,.;,;; •• , .• ,.~;; .. ,.",·•'u"•;_c;,, •. ;~.;;, •. ,;~;;;, •• ;,;.~ ••. ,.,:;,, •• ~;;;:;;.•i3' 

F:OlNTII 

T8;E.,Af,J EIUm!J••if3Y .. i¾<JT•: DISNilS$WGi't~••f ?Ml'~A®T··· 
BASEDQNJUIU$DIQ11QNAl,.QR.QPN1JS ....... :.,, ...• ~.,,·'.·'~··••;..•:•"·"'"'''''·'l4 

THE' AL.I E~tf tr¥ CQ:NCLTJDIN:G THAT NEWARl( 
ELECtR!C CO~(}li.ATION' . W;\S IN . A SINOt;S 
E~LQ'f135Rh\.tTER Etl~ . RELATI()NSIDP. WITH ... EITiiERL 
COtAclNO IN'DUSTR1ES OR'bl"BWi\R.K.ELEC:tRlC 2,0 ............ , ...... 17 

~- . . .· 

'Tll~ Ap '.§RRED INFAlLJM:G ro f'.1NI)THATTHERJ3 WA$ 
~o ENFoRcEABLE. I,¥t:r~R :oF.Ai~sEN'f c AGREEME~t 
·RESPONDfilffSANDTHBUNION'.; .. ,! .... ,7,.'.<~W•''~'"."'«~•:•,·,,· .. •• .. ········;;,,,, •• 20 

e6laci¾o· and :•N$·•.z:o §ffe~iveiy. l\:rmin~ted the .·L~tters< ~f 
·· Assertt C witl) theU11ion., .................. , ............... ~.,,.~, •... .-.~ ...... ,, ..••.. ;;:;. •.• .22 

'l'IIE ALl ERitED ...•. ify·• ·.·· f A11;iN(} ·ta Fi1\fD THAtr' 
~$.PQ"Ntf8NTS PJllNOT <;C)W01T10N1'BEEMI>LOYMENT 
Pf.·•.·•·. ~Tf{{)NT·•··. BLONDELL .... o~ .... wo~n• ..• ·. f:Olt·:· A 
N'C)~-tlNION COMPANY1 l'lIBREIIY (Mt1$INQ HIS 
·trl3.~INATION; ... ,~ .• , ......... , .. ~ ......•... : •.•... ~ .. ,, ....... ,.,,,:.;,,,,.,,,.,,;,,," .. ;;.,,,, . .c,\ •• ,, • .",,27 

i. 
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Page 

1Iooks• \t: Kitsap Teruint Supptlrt S~csnnc'., ..... •· . ·•.· .. ·.··•· •. ·· .•· .... • • ••·•·· . .· ... 
2013H.s; I)ist'. LEXI~ JI4320~ W6 L.R.R,JtL (~A) ~703 . .. . . . . . . . > . < 
(W .Il; W:~b:.Au~.13, 2(U3 ) ...• ,,,;,••••• .. :,,. •f•.•·· .... ~ •• ...... : .......... ·"'°''·'" .......... ., ..... ,; ... '''"'. •.•• .. ~··Hr 1:1 

.·H6ritonGi6up.o:fNe,;Erighmd,JD(;NY)43~05}20tl4;),,; ..... , .. ;.,.~.;;,.; .. •; ..• ~.,~;,~ .•... \,•''···"m'.''•··'•·•,,,,,,26·· 

Lfyely El6ct1{c,hic:.~ 316 NL:R:.B47t ct•99?) ........ , •. ;~ .. ··········~·•» ... ••······~·•.•--·.,,••h'·• ·~·;.,.,,;;;m,., ••• ;,,,,,.,,27 

· · Mamtowoc Ice, tnt.~ 3.f.4 NLR,1l 122~i(2J)D5),, '" .;,,;,.,, .,;,,., ;;,.;, .... ;.,,., .. ,,,.,.;"'·''i"''''''"'•'!"'''·•'···•·••· ... ,;;2$ 

.New ProcessSteel5. L.P. v NLRB1 130· S;,Ct:. 2635 ("Zoi Q) ,,;,;;, ...• ~:~ ........ ~~ ~;~·'.•~~~'.•'·~"· ,:,,,~.:,,,,,;,,.,,,,}4 

NI1RB v. Entetprised:,basihg Co. ·South~t.ttc, 
72.2 F.3d 6()9 ('l!fi t:it': 2QJ3;) ~;~;, • .,.!'""·''·•··--''.''''"'"'';:,;,.;~,;. .• ,.;,.:c; ,,~ •. , .. ,, •• ,.,,;.,.,.,.;,; ;.,; ••••• ;,:~ ••••.• ,, • .:15 

Noel Callilittg v<;l\TtRB;.10S f,3d490;Q).C, 'Oir~ ·ioiJ), 
.. cert gi--anted, .133 s,·t::t.2861 · {June. 24.2013) ... ,, .... , ...... ,,,, •.•. ,,'.•'.'' ., •• ,,.,", • ., ........ ,, ••.•··••.•·· •• , •. ,.,.,.,, .. 14 

.•· ,Positive· 'Electrical£titefurises, .Irle;; 3:45 Nt~. 9.T5 (200:SJ~ •• , ..... ,,.,,,,, ,.i ,. ;: '"'' •• ~ •• ~~····~··~•,i ..... ~•w,,:;2.6. 

:il~u··coats.ine,t :a28'·m.res··•~os• (1999).·., .•• ; ..... ,.~;, .. ,. ....... , •• 1 ...••• ,,,,,, •. .,,;.;~.;;., .• , .• ~ ••. ~ .•• ~.,.~; •.. ,;, .• ;,;,,,,;.;.;.iis 

su.s.c,:§•··1345;:, ...... 1,,,;~:-i.;,.~,,, .. ,;;;,;,,., .. ;;; .• .,.,.;;,;;;;;,,.;;, ... ;,;;;.;,;,;; .. ,,,.,;; ............... , ..•....... ~;;,;, ..•.... ,,.;.;;,,.J.'17 

NewYotk ci~netai C>bligati(iqs Ul'Y §5w1J11• (a)Cl),,, • .,, ,,,,,:,s;; ;Oo,,.,'<'••···•--•"!•• •• , ...... ,,.~'.'~.,~;~.,.,,.i.; ..• ,..,~4 

ii· 
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I. STATEMENT OF THE CASE 

A. Infroditction 

On August 18; 2012, the Irtt2thational Btotl;erhood of Electrical W6tkers Local 840 

(the "Union") filed the Original Charge against Newark Electric Corp. ("NEC") and Colaclno 

fndustrfo~,lnc. ("Co-fa;cfoo"). (GC Ex.. la). The Original Chaige alleged thul NECmid. Colacino: 

(i} violated Sections 8( a) (I) and (3) of the Act by terminating Anthony Blondell because of his 

conceiied protected actiyity ,md m.~her:ihip ht and support pf th<:: Union; ?nd (2.) ·violated 

ScctioriR(a) (5) ofthe-Act by abnegating a collet:tive bargaining agt¢ement :rnid,term with the 

Union on June 20, 2012. 

On Oc:ober !S, 201:2, the Union filed c1n Amended Charge against NEC. Colacino, aud 

NewarkElectric2.o·(''NE 2.0"} (GC Ex. le) .. The Amended Charge alleged that NEC, Colacino 

and NEC 2.0: (i) violated Sections S(a) (1) and(J)ofthe Act by laying ojfand/gr constructively 

dischargihg Anthony Bkindell bec@se of the Eniployer 's plan to wo1k nmFutiion; aiid 

(2) violated Section 8(a) (5) of the Act by abnegating a collective bargaini11g agreement 

italics}. 

On May 30, 2013, the Board, by its Acting General Coum:el, filed a Complaint against 

Respohdbµts NEC, dhla,cino and NEC2.0 based on the allegatiomrin rhe A-ittenged Charge:. 

(GC Ex. le); Respondents filed a timely Answer to the Complaint which was twice amended 

priorto the hearing. (GC::£xs. 1g, 1h,and li). This.matter was heardon August26 and 27, 2013; 
... , 

At thedutset of the hearing Resporidtm:t:'s movcd'±o dismiss the:Complaim. (Tr; lI-12). Tfre 

Administrative Law Judgereserved judgment on that motion, indicating that the ruling would be 

part of the d~cisiui1. (Tr. 12)". At the cl.()$e dfthe hearing the Administrative Lmv .Judge .set 

,October 1, 2013 as the deadliI1e for filing bflefs: (Tr. 301); Based on the government shutdown, 

the AU notified the parties that the deadline for filing briefs was extended to November 1, 2013. 

1 
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J\:ftet ~eceitlm-g: b:r:iifs; tite ill i~stiedinfa 4ecisio1t eaLID~'.) un Janl;lBf~ 6t .. 2014; Jn 

wm4h he .. r'o1111d t}la't ~~ii:?olid~!~ 1-.rew4rk lilt!ctti~ dqtp,, ,¢'NaG'j; ·· l{ewm:k Electric j;tJ. J~y • 
. . 

'('tNBC 2i0jj) and' Cgla,cino Jiindtistrie$t me~ (''C>)]acino'6 iiiofated·$e()tfotl .· sea)($} .• an4• (1y '()! the 

A# 1WM1l.trg find .r&f'u$ing Jo apply ih.~ te.rms,in~ tetriliitipns .of th~ Feistu~ry :i4 .. 20ii'l,ett«-of 
._: ·:.. ··>· <: ·.:··.···· .···;. __ :: . .:: 

:AssentC fltl.ti tlie)lme 1, 2012' tl:tt◊11gh M;~y '$J~ • 2015 colieetive 1-J~g~inin;g ig;eemerit.wifli tht: · 

IBEW (th~ '"l!tdon'~) and N:ElCA; ~~tt~ki:rCh1\p~; yj;olatep $¢~fo11 8(¥t)(3j aricV(1)c<lf the 

~ct by ciisdmrghigefupJoyee.~nthe111y IU~ndell. Tirti1~ly exceptiuni \vyrefiletl . by Rtsponc!¢itts: 

~. $Jl\wm~nttitEacb, 

Coiaiifio XndusttJ~c~ fur.med fa Fef:it'tiru,y 21'.lOO by Jmnes ·• Cola,cino~ its President~ ' 

·· 1nq% b~er. ·(it; JEx.. ); . T1\ l6q, 23S-.3~1J, . C0Jw;inors. priniary • business, • is ~ an atttomatfo:t1 • . 

. syst~lli$ ··,µtegtatot providil1g high t!◊hno]ogy, solutitfn!h .·. doing. software.:(iev~lopmenl StiEfwar~ 

$ervfoe. aiid. hos1:~d $Oftw~¢ :appti¢a.tions.iriairiiyr&:tliewatermd .w~tewati:iri ;food .iiidtistry, .. ancl 

#11:1nttfacttirtng, ~itriilai- to\vhahv6llld be se~niri a GM pJmit,. (T'f; 166~6:'1, 1tfQJ. ·. ni the real¢ pt 

its·• auto'.lfiatfon ••house ang; .sy~s · illtegra:tlou•· wotk:i • ¢oifrch10. dtJes · things stlth a~••.building 
. .. . .. 

aut6iµ~tiQn. sys±etn~/1tlghteclirt{}logy:ro66tic w¢lcung systeiiis;.tiieiµe1ryj SCADA(~iitt11and llii• 
. . ~-

".$.upeivisor~ CoiiifQI •And· Jlata Aciq;tii.sfttont wiiich ii.' a type: ~finctustdal c¢htrql ·· m()ni~ 

~stem)'@d. i'.!loµd complltfr1g/(1't/14ti) .. A.$ ~ siria'.11 p~tiema~~ ·of its busipessCdlacino•also 

tibes tradifionai ~'p.ipe "atjd ~te'' electtic#l colitracting: work:; (Tj •. · 1§t <:f'JQ); .. 'Prlijt, .to ..• gO!J 

· Cillaei11C>c wa,sa:Jltl'Jl~'Unioii criitlptmY; 

2: Newark Electrle 2~0. 

Newark Electric. 2{0 .. vi.as al$t,fot,med by Jat11¢s Col~rio, .its Prt;sident anti lOC~ b~ef, 

otiMa,rclt $, 2Qlt.{~C Ri. 'ia(tr. T{n-6~);.• N:$. £6, VfflSfQi'lhed fl$ thp @µli:or a h11mpt:r !-if 
- .. · ..... ·. .. . ..... . .. .. . . . . 

yel1ti. of ttlsoussi4ns betwee.n ~:, i bdiacifui:i: .aiicI Uhlo:o: Btisfoess Agent Mfke•. Davis (c!etaileu 
~ . . . . 

b.~1ow)Whetefn Mt: Ptvis.:attemp;tedtd peritmde ~d· ¢.aj'ol~ Mr .. ••tola6'ino iiitosi~t;oiaclnb 
2 
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.... 

t9 rut 8(f) Le,tt-e~ of Assen;~~ A,,ag:r,eett1e11,t •wil1l :tn.~ U#iort, (See; .~i )1Cf:Sx. · 4); Mi!, C<>tacftio 

~ific~y .· form~4 ·•"NE•· .2:p ~th tb~ PW1IJQSe. );if s~g~g<!:irng ()ttt fhe sm;µt p~r,cim(a~e ·. Qt 

911lacino's business tliat still: petfotriieti all Of the •$ipe a.nd wfret• $ai·gait:iih.gitihit work c&vereti ,,., ··. . ' .. ······.· .. . · . . ·.:.:.:: ... ·. ... . . :··.. . .. · :· ... ····. . .. ·.· ., 

... . ·. 

tj¢ B?t, it. 3)~ . SimJilt~eQµsly wiili its t'qmiat.iol\ li/11\ C{)JEldino signedl{E' i.o .fer fLetter pf 

Assent·C•witht'b.eUniori effecth;,ef~britar:y 24i:10[t. {Tr. ·17:B>~GCB~.•(i); 

3~ 

pfeWarlcElectric ·Corp. ··c~NEttmI was •. · lomiet:i in· May· 1979 ·.~net was. atalI titnts lob% 

wfi&µf owned hi, ktdia;tcl Cutictno {J'atbes Golaeiri6~~ fatl:ter}. <lt; ~ •. sf tr, J1t~1s~ 2tfS .. 8$), 

m~1iJames.¢9iabinoworkeciforhisf~thet;Rictiatd.af.NBCin:tiiel97pt~,l989'saticlJ990's,ai 

ii6 thne wasJJimes Cctlacirno eyer an QWner or ~ifficer ◊IN.SC or a,4thtu;fa~d t6 '.~{gn c;ol1tl'$cts ®4 

.agi:eeme11ts'.binqini NEC; he was siinpli im em~foy~'.· (Tr.171 ~28.5). Ih ,~ooo :ruc~~td Cqlacinq 

s6hi the assets, rlfill'le•.and likeness~• good wiii1 ~a h11stdrri'.et .bttse of NEC to Jame$ cbiatnno tot 

frV~htJndted lhousalld µtiHiaxs:cis◊O,OOQ.OQ)'. (Ti'; 19'2-13,.}41r.441 18$-8(5)>· .i\.ft¢r pa,ying offa 

tax )¾~rt that prey~ted hitr1 ft.o.m Jrnrrreili~!Y. · di:ssqlving 'the• (lQtnl?atiY}. 1{ichard c~Iaein:o was• 

tibl~tCY±mtilly.dissti}v~)l:E¢oni\p1.jl$,2013,(GQ;E}(:.;•'Tr .. }74~75j.26-6\,61,.28,7->88). 

:4: 

NtikeDavis. re1ci;tles~yp¢Stetext eajcletl and used ood~r11andttl business taerlcs for ovet 

ltw years:. ;WifhJn~··siijgu[ar goai·of p.r®Surfog )vlr; • C9~~() into •Signii;g his.~rurtpany up with 

tlte: Uttfon. Mr; :Qmt1$ s~cess~lly '¢d~·~t. Cofapino ®\'ftf tc, th~ 1iomt where. Mr, Ool¾lCinQ ·. 
... . .. . ... 

. c:apitttiat~ and \l\'e.llt to th~ tune .ind ~xpens~ 10:f'~~tirtg a. n:ew, eompany,. NE 2.Q~. 111 orde(to 

segi-egate 'the stli~rt· amotint, of tr~ltfonat eie~ttician: •}pip;e ~tt'd wh:~f porifon of .Wot~· ilui of Iris· 
&tisipesstColacitio hi(iqstr1¢$). a.n4 intp. that tiew pompany iq··tl,iat·•• he ~<>uld,sign ·WE•. 2.0 tq a 

·r..ett~r ofAssent•Cmththe:IJhioti, (ft,1'8$, .246.si,2~1~~3); .. '111e•eYtqenc¢,slto;wSthat'th¢ 

frequeri61{ of Mi/Davi~f unwel~omedfutrui6ns 6n Nil'. Cofactn6. ·and his business est#f ated over 
;! 
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time! ang. J:J:rs 14cti&s becw1l'e Jm:crea.sibgly . a;w~ssive; i-0:t.• Davi~! stalked Mt~ ~ola¢il!P ·at .his 

. ·bu~fo,¢~ £orm.p11Jlts;citclirtg.iii tli.itpa:t"kihgJqt.a:ntlpatki11g and wijiting as 111t1ch as}{ff· llour and a 

.·· · haiti or moci': .foi Mr> Cb1~dllio tb shaw up ~ hf .i;oµld Press hir11. ahotit si~g C61acu:io . 

Iriutistrles tvith the UfilQit. '(l'f+ 1;91~92}. · .. Mt,Da.its·h,abHt1a11y,·batg¢d fut<>Mt Qolfic;ino~i Jfl~qe 
:.: <· ·::·_:: ·· .. · .· .. · . .·:· ·.···. .· 

! of pusiliess Arid, walked! past •ms ! $ff ·to getfo Mt/ Cqlh<:ibo .ln ihit office iti th~ back to. badger: . 

him. about tigfiirtg With ;tij~ tJ)ilQt1•, tri 2~}'.'f ;;92)/ Mr.: P#.v¾ ip.1mJu1t~d Nit, Oi:>I~tino witlt ¢~11$~ 

~xtsf and tnessages;ufohidtrtg l%tce~Q6k comrntmt~,(fr, !MB~ 291~73')~. At one• pofot/Mr. Dav1s 
·. . ..... . .... 

pto~d~ ¼, Cola.~irto Witli !att ~ieetrioi@ ~n1 the 'hiring hatii IonyBirindell. ~ itrlal (Eirtd a: .... · 

alllt) to• show th~ l1enerlts. tif tJttlofraffiliatiQn. t1i ,149~5$:J,•·· Wlieri MJ:,. Ct1!a¢imi wo*Id. ijQt agree 

to ttgn Ccta.cino •· litdusfl:lef up• :with the Union Mr. · Davis .en~4 that telatfonsliip • arid forced 

M,i'; lll~ude1lt◊'. ~O:m¢'.back toth.~ h~(; tlti-~t~ng to ,m'a,ke:1:31,pn.d.elJ,pay $J&Jo9• ilifo tl:te (II)).~ · 

b~riefits +Ull~ if he ~d11ot M threatthat'h; ipparei:tt1Y lio1~$;nvet Mt. tsloiidetPsli:~ad ·~• this 
d~y~'. ·· (1f. 24.9 .. .53}..1 , ·fy4r, P~vi~ alitr etigtiged •·• in a• f~n1pa1gri qf e<fdttGlllil<: &lackimiil against 

)lft.>Co1#itro, by, ltiri~g ms. ~tnploye~ a~aY antl ~enlayi11g tbefu .qff to bo~h iiepri'1e him· of his . 
·. .·:-···.: :.< ··::· : : :.; :: "':. 

skilled worktoroe ai!d ·caµs'b; Mt,dolaclnosfgnifican:{ Uben+pioylfil:iri.texpenses'S{Tr.2$'.3~ 254) . 
.... ••:····· · .. ·. . ... . .... . .... , .... ·.· .. , .... ·. . . . . .... ······· ... 

Mr, (;ofaeiµo .ex_pl~iied •·o~r,an.,.f;otertoJYft; Dav.is that 1le 1cfta nofbelievethat the t:Ji'doti 

~4 the employet:s if could :sµppij,fyohi, the liir1rig hfilLj,v(#e ~'.go~ct fit.:foftlle vastmaJbtity; trfhis 
: ' . : . . .:· .. .: . ·:· .... .: ... ··:>··.::·'">··.:,.··.:(.· .... ' ........ i. . . . < .··.::... ... . ·, ... / 

httsrriess~Jft~.1:89), lJnd1!.®teq, MttDavis ·ooritinu.ed M'tl e$~~lated ! his pr¢ssure facff~s, ..• Eveiy 

fi111~ he qorn*ri::d..Mi:. •• •G<>la~ino 1;1t hi~• ~usiliess::he. wotlld have if Letters of Assent tA ·· lilitll9rC) 

J! ~s: s◊enarfo;~· delibet~tety Qtch~tr~ed bJ Mr! payist ·Mr.;. 81q*I1 tes~fie<l t1:~rwh~n ·~·· 
wertt to. ~CJfk fo~ ~rl (:;{}J~cji1tr it ~as 8$ a UIJiori subbp11frttQtor; Blondell Elecfri~, i;r.c! 
{'ft,J5~53);. M.I\ C~lac:ino 1estifiedJhat.ihefirsttimehe paid Mt;)~londell.: ne!w:rote lt~h~ckto 

.. N!t\ ~lQ11dell fut ~n,. net i,ay{ ,111fnt1s twee$, ~n~ •wrote aflotlier ,ph~Ie t°: tlt~ .. ·~~io1i .. for 
:Wfr .. BJ,oncten·~·~efi.efit~'. {Ti:~249,:z5.1J ~,Da.vJsloldMr. <::0Iaclno11ot to do:i:TuitAAd.thatfo~· 

_ n~aed to •PfY ~v~ing 'tQ· Ntr.1:i!1Jndell directlyr (Fr. ·24~~SU),. Per Mr'. Dayi$' ~$ftuctiqns 
Mr.CC)la.c4'io pard. ever~ingtoM:t. Bl<ltl~el1.ll$ a ~01Mm:fo11 ~011tractqr, \\'lii~h~ve lvf1\ !)a.vi$ .• it. 
watto ~sseriti{llly •. blaokin1ti1 •Mi\ Bkmd~llwitfathe thteatpfjorcing·•·hitfi to rq:,at$3S~OmJ .Imo 
tb.e pt;iio11 benefint futids i;fhe did not®: wl1.,1t 'Mi\ Pa'V'is :told hit11Jq.ifq,ftr .. 2it9-:5f)). 

4 
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. . •·:··. .· .,. .. ..... .. . . 

µ~lentiu~ •·~~ •.escal:itirig ~essure·t~c~~• (,¢.!h.sti'ipping;Mr, ••Q~l~11;1p,of ail1l'ii$ pfpe ;anct•.wire: 

te~hmpi~s)~ .M~; tl<:>fa&Hio ultunat~lygapitillat~cl ~· ct¢~fod NE 2:,Q to SilW the;Le,t,ter of As$~lit• 

:c with the tJhloii'on Febtttarf2~. 2ot.t2 {tic Ex.·. 6) .•. 

Th.~ A.Lif1s •iJe:~~ti~n that Mr, ba:vis' -!ieniaialtne he#ng the l'!eKliew :Mr:\C¢l~cino 

Wa&/.ct~iltmg a fiew ctiipt,$?c)'lci sign ~ ~tter pf ,f\Ssertt ·C • was eredi~le •~8$'erfoni()US, The 

A.LJ to◊lt M;r,. Davii" · tistim(ltlf at f@e val~e istbtton.Y w,ttltoµt adfl!~~ll'!-g: fliiY · ofihf jlarm,g 

··mtxin$isteiicies·•lll it ... ALlli6tiglltlle Board. mllJ1ot•·qvetntl~·.aiij\L.Jis ~retl;tl,ility iesoltjtfons 
.. . 

'lililess the elear.•~ondeti!rice of· the. telev~t. ·evidenge. shows •tliat•·•fuose AASp1@t>tis.,a1~ 

9:f NtRS544 {195~~; . .en:t\l,, }88'E'.Z,d 3'62 {Jcf Cir~. }9Sl])~ ltesp1;1r1tlents $tihmfr }Hat· sufficient 

. i:videnceexi§fs'tq··(jY¢'rtttle.ihiA):,.'f~~.·CtedibiHty•··a:etern:tfu11tiotnfi11•t61~.C;llS~ 

AJt!i6ugli .. Mt ••.Davis. »cittirtted 1i6t 19 kno~( attything ii;bontNE •. 2;0i•· hf :aqkn()Wledged 

gettlng PttYmll. repqtf§frorn NB2,:Q~egiriiurig fuMatch 101 li right~tNE :2,0·was f¢;nied;a11d 
t~f? L~ttet ·. ~f Assent' C:'.' was sigrie<t . rtr1 28; OC: E:x,. ~)•.· .. .B~~(t M:.tlf.e :payr6lt .. tepo11s lit• Wwi 

,teeruvl;ri~ ,fibW~er, Mi"'·nav}s ij}~arif ktiew:ofNE'2.fts existen¢~; siijte)he Ytey·· first report.be 

feq~lved :fdentified #'1q~Wl:tdt 15Iectric · 2,0'; as tM ernplqye:t\ #urt11er~ a.ltho)J:gh th~. At.r 
··:·; . ::, ... ·.... . . . ···<;:·:· :-":i,:'':.: . ..·: ...... _.)·-'_ ... :?.. . .. < · ... ·. ·. ·: ·. ·..... . ····.· .... y::.: .. . .. , .. \. : .. ,. )_,. .. ·. . ··.::. 

cotllplytely failed to ~dress this pointi Mr~ Davis> testimony :as :to his kno~ledge of 

Mr, Q:,la,c,11;1t:11fl: ~OtµIi~lf:S, w~ eitrarttliriarily cqriftt~e,d,.attq. flatly .. self'.. cqajfapi6tory+ >'.Ntfr. :lJatis 

testl£ied that he told:, Mt. CQlaeitto that ,iie eotikl n6t .create a D)lion: ~Ofiipally;t(l go with his. 

non~U;:nioh.gompany ®.cl vehemet:ttly det1:i~d·tµ~t!~iWJ1atwas ·happening wh:in ''Ntwatk,Efoctdc~~ 

'~~2.Q) ~igried tJ!e fw~f tciter 9fA11~ern p mtl;th~ Uiri.61L (Tr. :8•5-'S~k'M'i:. riaJis then cfomJUy 
::.·.:::{' ....... ·::.·:·.·.·.·· .. .- ... '··: ... ··:.···:: ·::·.. ... . ·f ·.. . .... -.?, ····:_.·.·:····.. . .. 

i. ttheAL.r erron~ou~1y. fo1.11+d:that :-D!lVis·•·smd·.t1te't~rpf ~$ertt was~i~cl in the ~y¢ii11g df 
Februttty ~¾ ZQl l •.at ·th~ Newark $,ltctrte. office$ ~a appr,o~td r,yth~ '.NE(;A c011• Mfly .. ,6, 201 T 
(QGB',cl); 6t•MLJD~.gage.6, .. Hnes .. 48-4¥Jandpage:>JJitte•J) .... OGX 6clearlt.slt6withatthe 
Ii3£W•.it1tetnEtt1ontil .. unton:~pprove~tbat·ltfte.r;ofassen!•C:on.May6f20;fl.•·•Jrrfact,thetewas,no 

· pr,oof it1 the record indicating trui.tNEOA ever s~w, J:trucliJess •apprbve4~ the lett¢t of a~nt ,C. . . . 5 
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:ri:u:lustiies not being. sfgµed up asnl. Utiiori•conttaot,or, · He first testified,tpat the trnlt11:rwt1f4d not 

peiitrl't.an ¢mpl~yet 10 furm· ~ n~ pµn1:pruiy tq sign ·'¥it!i tjie t1iiiort ~d 4t>U¢on work·~hi~,thi 
._., .. · ··•·:: .. . ... · ... ,_.. ·:• :. . . .. ·-.·: 
. . . 

.. . . 

oftt;r • company remairied ht>it-'Ufii&:. , ('tt, 86-88.),. ~pori futtlier quJsnomrig, liowe~.er; he 
. , . . . 

,admitted ··that Jiirknew that Mt CPlaclno had iwo1 ,tijm.])1lpi~s bei'o::te lie · si~e,il ~r t:etter:s ot' 

lt.s:¢nt. ¢. ~4 tli~fhe·heli~v:ed Mt. g~i~iriri to b~• the <YWiier o't Newark E1e¢ftjc iiiil th~ ciWtiet 

6f'Co:ta¢ino $rii:lustries. :('tr. JR.;89)., . When ,then pressed $ ·to wli;y :he perrriitt:~ci Mr:. Colacin:o to 
.. . .· . .. .. . ... ·.·· ·.·. 

. . .. .... ,, :·· . .. 
. . ... .· . .... . .. :·. . . .. ...... ... : 

.liig;a, llllt}' •one •ofllis.· ~o· Pbitlparires: With· t1,;e0Unloii:(whis,h ,ije: liadtestlfiitd:was JiOt ~ermissible,' 
. . 

Mi. D~vi~ madb tlie foll(lvjing garoif4 ~ti.di s~if.;ctJhtradict&ey iespo~se~ 

ti;; · iJJtti ;y,ouhfrtw. "lie Pmatw.o,co,np4uti~; rfghtt 
. A,'. :(Jlt-hlfh; . . . 
Q:· ·· YauJustrestifiltd to tf/al, 
A: ~ighti ... . ... 
. Q: · Sq; iie 1.tgo.i#gfo;Jiif's tellmgyou.c... 
A: ·Weli;yqt11retelltn.gmffJ,ial-
Q: :.~ h,i! ~gcin~ta stgn up 011i'ofthtt.m. . . .·· .. ··. ... .. . . . ... 
A; '{ did ·~ot S(l)I. that. {a} .. 01:ltf cou{d r~mctffr]his .. ot :one . _could i-emazn ... ilia() thcit 

rJ.Lrl}1JSsy!m .. never .. too~ "l!lapef so th1t's w_hy l gµess l!#r havJ.ng .the . 1ssuit 1Jf 
tz.ns.we;-t'lngf/tat. . .Jdicln 't rz'1.ve1lut!'dis.cussian.: 

fj: W.ell; yoy.@zew, ;y()gt,¢siifierl'tha{yoy,7tpew hrtt,ad iwt? C().trJpf,'11,iies.. 
:A} Yiy:ih. . .·.· .. ·.·.. . .. ·•.•·· . .. ·. . .. · ..... · .. . ..... . 
Q: 4.1rd1fn Ji',{bi'uar:,i 2 # iJf]()Jl hif stgnrJtl~nt 0Jthe.1n£1p .act:qi'.ilh:tg--" 
A: i~p" . 
Q,' ~;. to yqu? 
:A: l?j.ght. > ···.···· . • .. . . ·• . . 
[Jt 'A_rirljou belie,rethi.it co,mpiiny to he Newarljl,ectrii:Corp .. 
Ai 'thiit~i.rto.rre"itt; . . . .. 
~t so" .at tfiQtP(J,itfi m-tim1.J~11 df.itn/t JitJt« (Pl.:PJ)ro.b.te1!1 witl.~t,ft#•lu1vf1Zt a 'tfi/,t(J11 

ho11tplmpltllih1»0.1,;.11,'i)io1rcompJmy~ ·· · · · · · 
A: .. Cortect. \Ti. 89~'$'0)(el'nphasiS.s:upplied). 

Th;e ~$ :conclu!ifon tliat ~it Mt., 'Cliiacmo"~ testirrrony • thaf Newark :E-:tecttic ~.t) ;had 

sjgn~ tlle'1¢tte1·:1Jf nssent C: fa.¢~ tn'M!Jliiiti' 1$ ¢9.Uftllyc~qproµs ~n~ 'l:itlie:ft 6glogiq~ :.Upi5(j!f~ 

F.frs1i. it1s ttri<lispttted' that Mr~ Coladn(). created a. second coitt:Pl:irtf. :NeW~k :Efeettit; 2J). tf'Jn 

fa.ctMr;:Qoiiemo chri:tfolted NeWittREfoctrlc · C6tpciratl~ti aiia :stgri ii.to the fott& 6tas:seiit q. as 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page88 of 113



A-502

)nat~tt~ly difl> The Alts tleyisiq:it to px~@t1'11:- Davisf pon~s,eq and. self•qonttaditjory 

te$titrmlly arid hHrid1}'.. ignori: .• ilbe .plafo Alid · ohviouf pttrp9s~ Jtf '.l\ik Ccifo.ciiio's, .creation. ..:o:r 
. . .. ,: .. : ·. 

N6vttrkEiectri~2.0j:l1Stdoesn't•Wash·iii·thehi~·•"tcoitlin61l.Set!Sf!..·•·Trus.isparti~u1atly,tlie·tas:~ 
. . .::.:·:. ··:: . .·.· . 

giVy11 tl:ie othei~•i.Jidisputt'lble:e:viue~ce .:fn_ the. record whlch supports Mr; tolacmo'stesfl:m~: 

•i\ccord.to.~ to .its teiniit Mi. :Cc>facin~ was una.Qle tQ' .'iennma,te lhe L¢tte:r of Assent q • fur 

tl'l:btitsf ~8Q days;; ,vti.; ·unti!Augp.st22:, ·~Jr? (gc .Ex.(5,; . It s:0011.·be~ ci~ar; howev~; that 

.k.eepiilg .~ i.tl ~&.•a $~11,f~tee1ciliipariy w~ e~onomfoally @d.iogisticlilly ifu!fu$ta1nable, A~ i ·.· 
. . . ·.· .. 

s~c~aii)'.•J\TE·io di ... 9.hJJ.J 1:ntY¢'.fb:e:treoes;s,ary. ~sh ieserves to d~a[Wj;tp.j;li~ cash fl()W 
. . 

• t$sLies created• by ,sit;W~payJng .· custpriI~rs aiid t11e p.eM Jo . mf~t pa,yr:ol1 •aha .• other txpeIISeS; 

Cfr"ts3~84), Irr ~dditi~µ. ,~tllbrtgll M:r. ,Qolaehfo h~tl•ofigtna.Ily,·'b~et1 irti:qr,ne.d. :~2rhls;fosuran~ 

qairter ihaqpe b1su11tttee (Qt :NJi 2 .. 0 \\1¢uld be ntmmaitl; tn, i~ality his .cost Went up ~potl.~tial1)1. 

~oihbecause NE z;o ~s a' n~w buirlne§i ihii! beca.11&¢ Mi·~Da.Vishad. stri.p:p~tlhimiPf empltiyeest. 

· mo@int;n~Ik if!oreasing ltis ~st~#tc.iti;, tt~rly noneidstetit uneitipl9ytt1erit msyrati¢e expenses;. 
.. ../.: . . .. :•: < .. : :·:>: . .. .. .. .·. 

{:ti 184).. Wh@:l. Mi .lfota:ciifo bt,~w.tglit tliose 1ssues.tq ~fr.· tiavis1 . att~ttti~~ Mr. U11vi.;; propos~p 

signing Co!acino Inclustri~stb the iettef .~:f .i\~ent d,(tr; t84)3; •. · .. 
:· ····:· .... . .. . .. ··,· . 

WMrt they talked• abo:u.t.•signiiig ••CoJacirio j11dustrles. to a Lettef t)f ·f\s.se~t •tt·ivf'J:;. Davi$; 

toldMt,,CCfl~fuo. that~ .sittgl.e])l,etson• {iitrf &01a¢inol ~QUtd ·P:◊t :have tW() l,~tt~s:. i.{)! Assent 'C. 

withJhe.tJ"mpn.· (ff. ·t&?Y·•· Mr. I)avis·•tplGf.Nfr;.Colitciribtliat··th~ywould Iiavet&<liiisol:ve••¢r•in 

j Tli~ AL:f ertoneously~tated that '1Cofa¢\no saidtfui.the ,m_rsed. th~ ~ffr~~tiv9,fu.oPetatiiig ~ 
cortipai1tes under ()fie finru.icla1 . and.· adrnfuis~atlve .. ~of with :Davis, •·att4•. J1,e pittPO~edly told 
. .col~tiino.·.~t1tis .. ,PfQ?1~s• ~puld ~ ·tesolved•If Qpliicing. also st~·.0up,1{~sp~ndent GolacinJ) . 
. ·· Jn~u.stri, to ·.•~ Jitter ;ot: a~S~l'll gt· {it~~~ ad~ed) ·. P\Llfl;Jpage 8. i!i-.e, , 26~29); .'. •\Y?rat 
Mr, Cofacino.actualtjll said was 1'1\.nd, 1\1:ike· Sa'.i~, look?.· w~ (latl;. si~if) ··~ artd]: did tiltitnat~ly 
agte~; i~st,sigh Colaiino Irldustti¢s; gp ba<;k:.'to. operatfng'it'Jlf].der on~ footprintmrd l i~iQ;fh~t~s 
WnarrJl (lo.» '(tr; tS4l .... '.the r~f~r;::e,. tQ ''ope fdotpt.irtf' was .to hf,lying.nt,tly, .one p◊mpany 
ijigrted up.'tihd~r•a:L~erofAssentC, · · · · ' 

1 
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some fashion 11:lake the Letter;of ,Assent' Q ,with'NE :?;O go: away to :then mive ll smgle Letterc(}fi 

~ss~nt c,~fh Ccil~qi~$ 'Il1l}tt~esi{rr.t8,5). · T'~e Sat:n~~a:rth~ Mr .. DaviiJoid ¥r: :Gpl4¢in,Q 
. · .. 

\hj~ (JJJly 20/:2011) M.r. co1~n,9 agree:d to signr~ the:11 ~igne<l,. ¢01acitl1J; Industries tB: a Letter 

of Assent t'tt 'with ti1e Utti6n. (1?1-; lsgJ Ge Ex. :i:6). Nt1ti: :o~ .Juiy. 20; 2ri:iJ, iihen,:.Mr; i:JotI.tciha 

1t1gru~d :fJolt1t:int> lndustrt~s i,o i/1~ 1ktlitrp]A:S$ei# (1. he. did not"1111Ve ih~ l~galrfght to fe1;1nit1ttfe 
.. ·· .. .":_:·.:::·: :.:·· 

.. · ml, 'J., o~~. J,ettit b(Assent c 'bet:tti#e they wete ffiil withiit thJi fnittttl • 18p :dr.i:t period 'J14#1n • 'it 

¢o1;ffdnot lfe 'tiirmfri'fitt# fjy h,i1t1; 
.. . . .··. . ,. ... ,. 

WniieMt;.c6litciiii,o,~ouldnoftemunate'~Z.6i,sl.ffletofAss~11tC011Jtilr:2.0~heha.d 
... . 

no iMsoiit&>betieve.that th~ IJ.tii6n c:6u1d iiottlo so,. mil bi:tact Wat led. tu beli~ve tha,f it 2bWd · 
.· .· . . ... . . .. 

b¥ed ;on ivf:r; pavts-' ,~seijib,ns. Jl:iat a sin@'tl p(#sijii w~ )iot.permi~e,r to have m6re than one 

. . .. .. . . .. 

l>eff.lte,. fof iig1.1¢d ·•• Cola¢ifio 'I~du.stri~ t~, the Letl~r of Assent~ tn# he would e1th¢t ,do :so •ot 

.. ·· te<Iate die NE¢• ;z.6 ,Letter, o:f Ass~ntC tri .. fuakii(t¢t · concurie\itif with c~tgdtn'b 1iidustries1 

Jttl:Y:t~: 2oit ·t~ i>fAssenrcL ('I't;'j85M8«1, .. Mr. Pais later fold Mi Qciliicl116 tbitni h~d 

redated }tis 1t0's 1.ettef of.J.\:ss~t c .f<J iuri. co-ricurr~tly'W;th. Cplacin9 Industriesf t~e1\oi 

.·. Asse11tG, :(tr,· t~l%.}9t .. 91)/ 
.. .. .. .. .... .. ..... .. . . 

theJ't:llj·20~ :iOJ1 .L~ttetttf: A$ent C•could11ot beterminated.ti1'Iot t~Ja.nuaryl~;.2012· 
. .. .. . .. 

(l&J . .daystl'.:ftetit·•~ fjcedite~J. Tha,t m,~sthatto theeXt¢rit@attlieNE 2:0 .i~ttetof As~dr·9 
· stiU ~l$te4~.it lii'1:0ld nqHe: t(:)mrli1<1:tei:llietwe~11;~u~st1t 20,11,~d J'l:ltlµ~l,5,, 2QJ2 has~o:pq 

its odgimtt e>!:etuti011date,. ·'Although the.J·· s,eir aJ;UJ.iveilsat1f .•bf NE 2;0is od~!llal Letter 6f 

A.s~e.Q.tC 'Cf.ime ?,Iid w«m;t •01.t f~btu.a:ty 2~. ;20:12. the'tli,tion: J'ieye.t COffil\QLllll~b;d ~o Mt •. Ootacfoq 

4 ·•.111~rqtiion ~¼if ptovidfd.Mi~ ¢~(acinQ with tJjflt.ted::ifed tJttef ofA'SS@tCC. @):. l~,. l92),; 
m his own Words,)..1i; (;(ilacin~ ~'.,i had ta!~f} 1.!fildf 'tJJi. 'Davis] qq,. hlsjvortl tlzizt,; Qne, yoti 
.i:ouldn'fhlivi two cmnpimfes slgnatory" iilid(~ttets''ii[assent C,with11 iing{e iiwiter qndJlidt ~y 
};J,&i -' his aommen.tt& me• that he 'had te•dateq tltat JiitSt Vfent back tt? tmn(r¢ tht:,busin,.es$. 
[.neVer,gav.e ititizotlfe1' thought ''(Tt: UHl), . . . . . . 

& 
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·tha ... 1 NE s:o was ijt .. thatpom.· · .t. in any wa,ystill'llpJ.UJd b-Y tire NE"2;0L.· . ettet ~fAB .. ·•··. seut:t:;1.,·• t~.tls tac{( 
. . . . . . . 

d/(t.ttiin/JJ Mr; })dvj awn··tliit!iiiM IJ•· v~jt, w/lin,g, fit ilitli ft WlJf efltireJy i:i)iisisre~t. wJtlt. 

M'r,•:Ihlvisi fepi-ttiii!liiiiiofl ·iq kit( OqfaeintJ;···thai NI{ ~~O's' Lfttttt vfMseni · C '/i(Ul fitlter· Jee,t, 

ilisi~lvedorred11tt!dt0Jtit$Z0,2011. 

·Artef lraving • :give11 >the • Uni® ,fu .. £air•. 'ti'ial :perici,d. •to prov~. the. econonnc• lieneFitS that 

~. Da"{is iiad •~tofuis~ij; Mt, !Colaefuo ·· <iet~11mn~d .. tfult>.it · wns:siint1Y txi?t ~v~tageoiis ·· to 

cbnfi11µ¢ havini }ris tqtiipany be a ;tmiprt .si@atoty. ·. ·Ifi. Aprlt 201.2 Iwt .. Col~cfooinsttqctecf l'lis 

CFO., •l<.eiiti••orpff, fo:take the neciss~ steps to rerminated•Go¼tiri~'.fudi.isttles\tetter <Yf 
: ·. .. : ... -... ·.· 

Assent C With. the tti11()1l~ :(tr, 2is~l6,f. Letters tenni~ttfui& ('.phfomo tit&usttie~ t~ttei: *fAs~enf 
·: . . . ,_.. . .. . . •"•;·.·.···· .... : . ·.· 

·t:•·:weresent·t~J~etJtH9ita~~.Flng¢r'.LjRtsNECZ:A .. (Ti\"216~.1·7;G9Ex~;.•12~.JS). Mr,cofaclrio 

d{d hbt send' suniJal' '.letters: ·r~gru;dihg NE 2.0''"sf L¢t1:er ,bf Assent C. at that: -ante l,er.iauifrf he ) 

bf1~v¢q}t~;tfyft .. · n1vis.hadiiu111fi~~theN,E2..0L~er of'k~nt c;.fflld .. evea •if itstill ·&xisted· 

NE i~o. WilS no. fonset bei~· llSed (it ~s: eysentiaht an· ¢Ifiptji ~hellJ:and the pnfon>~ew tqat.; 

(T:1-. :211~1 ~) •.. ·. $igiiiEcruif1y; .. Actini Gener11l C6unsel faired ro :a1fctuce atty:· 1;:\iidefice' fh~t}:'ing~r 

· Lakis,NECA §tiILtho~glatthatNE z.9 was· « s1guatorj. F;6ttlier,·.· ti!ilioughMr.. (!o'tacin() clearly 

oflereH Jt>, discuss ho¼< die tiriiali coµlP: jrtpport •'NJ3· 2;0 ih the ~t11 qf hfsterrriinafirig 

C~1acirtoJfo.iustrlesi Leiter of A~ent 'C (foiling ihe 1Jnion lli~t he .• It:.,. wbuld li5e ib &chciiluiit (l 

•· .. 1t!tetingJvifli yoit {Mf~ tk,wzsJ Jo dief{u~ the reqsoifsfiJJt ·t,hts ilec:fsiaii iifid hflW' the. f/1.:EJY can 

~~pp,orf 1111(; );!), Jnb .. i;;,·•·Pler.,ficall'm~(;/tj<)ljr ~ttf/ilt$t .cf6nvb1-,lenr:ir to schldijle. a.JJ;e~tiffg, (' 

(GC,.E>t 1%Ji. • i), thetJnion ~everxesponiieft• (fr; 2.i1){ 
•,_; ."• • :• • • .. : • .. : ":'_•,. •:• ••:i '•• . .-.::.,.-.. :-,•: .. : : • ,. :: •,: • •••''• ••,.,::-.•:;; • V •• • J •• .:••::. •••••.:: • :;:... •• • .•.:: ••• 

W,q¢11 ~.,Qql~mo l~~m~d tl'iafthe Uni.on ~s·faking the position thathevy~s~till a, ·· 

iltiiqli sigrltit9ti bt yiitrie•·of NE. 210~s tett~·.ofAss~nt c(n~i.tri:rt;t:triaiely clite<Z.tecf Mr;; Gr&ittcJ 
.·.··. ·.... ·. :-:·.·.· 

te.urrinate that pµrpott~d• Lett-er of Ass~l'lt •~. Just ~ he hM dqne with qoI@iJ.to 1J:'ldttstj:ies; 
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(Tr, 218~2UfGD Ex~ l:3),::1' 1:ffi 2.ots J.,etter ofAssentC was te:rminated ,by letters datecl June 29,. 

m:, 12; ftr. Z21; oc Ex .. t3j;: ··. $;ignifictmdY" the JerftlJJ.1ii,ti6l1c Imf¢r :r~f'ete11cesi'".,. • tlie .1r;.tter;; r1f 
.. .·. ,. . . .. · ....... ·. ....... . ...... ············ ····.···· :. . ......... . 

,jifi;en(dated2126i1J ,,,i;,(<ITT Jix:.l~;>(enivhas1s$itppliea,), · tliis eI~lytefiedsc Mr, :l)avi~; 
.. . ..... . 

agteemertt .Mt1iivfl\ CoH1¢ina • to>red.a.te NE: 2:0?s 'Lettef o.f · Assent C to ruii t!oneuttenttf. with 
. ·.. · .. ·.·.. ... . .·.. .·· . .. 

· Coia.ii no 1ndJJitrtef 'lfily ~oj .20}i Lelmr .if Asselit o aµd ·1ii~ .11;s.µranceilfo 1¢1";· Cola~nm tl,lat h¢: 
........ :,:_ .... . ... .... . 

hutl .. · ht . fact. ;Qont. sit Pe,~.· th~ •eXfit¢S!f and •. tiiieqm'\l'oc,al tetms .of tb.e . f,ett~t. ·Of A.$~en-t 
.· ... 

. •tv.ir. Cdlacino wasJega!.ly il5te t<:t terp:1mate 11:te ~ttei p.tA:s'sent. c;.•· ~·~Y, tbrte filiet'tht:; iriil'i~ 
,.. ·. .,. ·.. .. .... . . .... , 

ts6:aa:ys.ttj:1d. tip #f tlit( i yeat artfiiV~iisary ~·t:tts si~fug. ($C'Exa. 5. $~ lQ);. ::rbe onitlfrilitation 

·: is not .OIL the abiltty fo 't¢rminaffi' ilie.L~ier .~f'A,ssento, dtli#lg; that. J8.0 ~} fear ~versaty 

peti'o'1, i_,tit ratnerthe f~oftha,t ~e termirtatio11Jts~f canncit bett)nl~effecti~e sooner ffian:30 >4,ays 

· ·, a:lietJii.~ ~itttr,, notice t~tliiimttirtg the .tett¢t uf'As$ent · C. •· t~ns, ·· as h4f, Colacfoo· testified;: 

Jm1ougbhistetmi11aticm lette±~f'or:N:E 2J); stafothat tlie• agr~ellt·\¾ts termitiaiea.as ~rthe dat¢ 
6ftn61~tter(Jririe 2,iJJPl~} iri actuality th~ effective ~inatt~ da1;ei'W9ul1lliave b~erLJiliy 29\11. 

(Tr; . .ZZ'l .. i!), ·• 'b,llr; CoJ11cinp l'.t1$0 imrti:etli~t¢l:.ys~d the. PtQ9.C;IS$ ~f 6ffl.~iat]y i.iissolv:ing }lE2,ti 

. 'Jh.tuly 2012. (fir:a¢tiiality1thadbeeitat1.empty::s1t¢ff shrcethe i'.ime.fyfr.G¢lacino1;igned Ci:t!aci!'lo 
. :. .··.·· 

Jtidustrlest¢~Ll;ltt~ o:L~ssent C ~it]l;the. Rnlcjir:m. Ju1)12oirJ; Vihichpttjij¢$s·.W'a$.gopipiefod m 

November ~Q12.{R'.Ex;. 4; t±. 241~4;3); ... 
..... ·. ·····. .·.··· . ····· .. ··· .. .... , ... : ... . . ..... · .. . 

i .&11'\. ~Ql~m,o Je,sti~e.~ ~t, .,ltl,t,11.~hihe iUstr®!r4, Mr •. ~rofi:(who····is no•·.l&nger ~nipfoy¢~ b1 
CtrTacinoi}. JO s.e11d ternrlnatipn lettersto · botltth~llniqn '1:1hcl Pinger Lakes NECA;ite dit! nothave 
a ~opy ofcthe Iettet t11at \VQ\tli:\ haye: gon~ to NE.Cf\; f{!~1nating NE· i;o's Left:ei' qf .A$$:i':qf ·.· (.;;, 
(tr, 22Q~21). pearly A¢i:1ng General C9~sel s~eks to,have· llie A.Ll drawJhe cqnci~si6n that' 
NE 2;ij~$ L~pf '1,gs~nt·. C was not p.i:operly terminated based on: the: a,b$encd1tthe 1-ec9irl of.1. 

·: · tlml'lmf!:tr{)rt i~t~r. #J .. ,ECA .. .Such Ir conchrsion wout~;t,~ ':!,us;cined fQt,,µumpfi!' of' i:e~~o~~; . 
. ·•· "First, JNECA is not a part,y·to ,tfil~ proc~ditJ,g and Aqtiµr. ~~rill (;oU,ttsel off~rea no evic!,~celn 

th~reeord th"i!f.l\TECA}ia-s, ~'Vet.assert#) that NE 2:,0 or CGllacino Jndustries are ~ll bound to its 
agr,eem.ents Witlt the Unioa (GC • 'Bxs! 2, )), S'e??n.~; l\,cti~g {ienetal Cotin~el . coilld ~avf 
$itbpo~nae9 II. NEC~. !¢,pte~tative to t¢stify aridfor . prodt1ce dQcmnents .. relfi'ting t<>: po1ae,1no 
:rnd~stri.:~ and NE ~·9 ·~d :fat1ed t~ .• sq .gr ~4Uf:st ~tl•i1d)mmut1~~t to, .tip• SP·· flft~r ~yiewing.·the .. 
. copip~sregotd~1it ft1bpoena¢(i •fmni ~<Jladn?and d~rmining thatCpfad:n1>.diu ~thave .:i;'CQPY 
·•of the letter to.N£CA, . 'rhiip;,based on Pl,~' .aeneral Counsel•s• failufo•tO eaU such.a witue'ss .· 
!\:1t;. • C:oI~i::i?qis .~¢otttradlcted •tesJ~\'.lny tfa1t letters ~lie' sent t,o '.f;iejth • th(i Uniort and NECJA .·. 
termmating NE 2;d ~s Lett.ett>fAssent t! n'tust be ~tellited; . . . 

. 10 
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5. 

Mr. Blondell testified that Mr. Colacino never told him to quit the Union; he simply told 

Mr,. Blondell of his: pla.ti to terminate. the Letter of Assent C: viith the U1110n. ffr; 148). At 

Mr.d31onde1l's specific: rfquest M:r, Cofacino sep}trated him frotril:hfcornpan)' and gave him a: 

letter stating that he was being laid offforlackofwork. (Tr. 2.28, 276; GC Ex. 23). Scott Barra, 

a torrnot Union n1¢mber 1vho had. been the l.l)tipn'S Vicc-Ph':sident and i mep.iber of its. 

Executive Board, testified that both Colacino Industries' employees and the Union and 

Mt. Dayis knew that Mr, Colacino had a year to. terminate the. Letter of Assent C, and that 

July 20. w~s the date b:,{ Which the Uniqn acknowledged intcrrmllyhe ,had 1:0 do so. (Tr. 273-75): 

Mr. Barra testified that he was present when Mr. Blondell told Mr. Coladno that he was not 

going to leave the trtiicm but did nqfwant the uniol). ti), be abk tg say that Colacfu:o, was sti!L in 

lheUhfo.t1hecauseJ1ez.as .. a Unionfoember co11tinuedto work forColacin.o aftertheJuiy 20 date.; 

(Tr. 278), Mr. Barra testified that Mr. Blondell told Mr. Colacino that " ... if you just lay me off 

for lack.of work, therithey [the L'itiori.]qan·t usel11eas a tool to tell you thatyau.•re still in the 

union cause I work for you:' (Tr. 278) . 

. Mr. BlondeU.te,stified that at the time hewasJaid off they had not finishedJhe jobs .he 

wasworking on andtb.atthcre waskor:k for hi111~.(I1·.146-47). 1:'he ALJ asked Mr. Blond~jj 

what was discussed in a conversation referenced in his layoff letter between Mr. Blondell and 

:vfr. Cofaqino earlie(il:1 the day. (Tr. J.45-46; GC Ex, 23J Mr. Bfondelt was somewhat opaque in 

his resportse to the ALJ; stating "That i't was probdblJigoing to lie ti1y; you know, itwas goinglo 

be my last day but we both knew that from prior days. " (Tr. 145). When the ALJ followed up by 

asking whether Ntr, Colacinhtold hlm v11Ky,J\l.ri. Blundelltesponded: ·Wa, •becauc:e rm.ettrtwe 

both knew the reason I was leaving, it was because of, I know I keep going back ta the date 

July 20th. butJuly 20 wets the lastday tharas me bei11g a Union employe~, lt was the f.a:;t dgy I 

;j,iias going tb work there.,; {Tt-:, 145). When asked by the ALI whethet he questioned the 

11 
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stateni:erit fa 1he letter that he was being faicL off because <-"f a Il:tck of wotk Mr Blondell 

responded: "Na,.Jdfdn 't . .... Iguess it don't matter to me at the time. I didn't, l wasn't, l mean l 

read, if and I us!, I didn't, whethet)t was lack of.;vork jar a U/Ji.ort ;emplnyeec,Imean l dfdrr't 

realty,Ididn 't lookitffo.tideep ornothiiig "(Tr.146l 

Mr. Colacino testified that Mr. Blondell was a good employee and that he wanted to 

he states: "Your employment here was sincere'fy appreciated and you are considered to be 

amon,gJhe best inJhe trade, Thct{ ~aid, I hope the,fl1ture holdr opportunities/or us to work 

together again.' (GCB'K,23). ~lt.Cola,cino lestin'edfhat: " .. So it was with ir1ciruilqle regret lb 

even write that letter, but 1 did it on his insistence, because he inferred and insinuated iha,t the 

union 11.J/lS going to use that as at;o,i:itagainst mrr.'1/1 didn't lay liim off for lµclc (i ,vork!I 

(Tr. 229) (emphasis supplied). ln .fact; Mr. Colacfoo told Mx. Blohdelfthat he didn/thave a lack 

of work, but Mr. Blondell insisted that Mr. Colacino had to lay him off to protect his business. 

(Tr. 219,J. At the timehe ,vas speakingWith Mr. Bfontlell Mr, Colaqino did nott.1nde1·stand that it 

was Mr. Blondell, not he or his company, that would gefinto trouble if Mr. Blondell stayed in 

rhc Llnion.and continued to work fot1\1r, Colacino. (Tr.229). 

Acting Gerfe!$l Counsel fiiiled t6 adduce an:.)' proof tlmtMr. Colacinoever plmmed to 

change Mr. Blondell's compensation after Colacino Industries reverted to its non-union status. 

In f~ct;Jl1estat11s qtto(:yJte would b.ive peen as it Wasb~fore l\1r>Cola.cino signed l:l:ie first Letter 

of Asserff C, when Mr. Blondell was fo: the Unibli ruid worki1ig fot lvir. Coladlfo as a 1Jnfo11 

subcontractor and Mr. Colacino paid hfs: wages and Union benefits, either to the Union and 

·· Mt Blondell by s~parate cfiecks or all to :\Vfr\Bl:ondell as Mr. Davis insisted~ ,1✓ith Mr;Blondell 

to then make the appropriate payments to the Union for his dues and benefits. ~, footnote l). 

In sum, the i::vidence in the record shows that Mr. Colacino never told Mt,• BlondeJl that he had 

to quit the trniofrto stay employed and no proof 'Nas adducedio show thafMr. Blono.e11 could 
12 
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not. haye. ~tllri;ted'.to hi$ status :dfwqr~ fQ:i; CoJ~pinQ as ti Unibrt sp:t,contracwr t>t,that .. hi~ pay 

" or. benefit$ iW6ttld have th~ged if he liad. iiectetl to. reniairt ~m;plo:gedl:ty, col~cfoct rather thao 

asl<lµg Mt; ·.¢oI~rio t<, l~y hin1,off. 

l. wh~~er• the AL.l :etied in tlt;itgranthtg ae$:tm,de11fs'-rno:tfon.·t~ .dismissJlie 

c()J'n:plaint:. 

(Tlds issue, eJcompasses Respon~ens; Exceptions 16;, ·l sr2µ.~ 22;.25{2(5~27.) 
. . 

2; ~~er the• At.J ette,g' ~:r tonpludirrgJ!utt NBC ·VfflS. iri ~ sihg1¢ etrtplqi~alter 

,ego telatlonshl:p With eith¢r (:;¢ilacitt& orNE;;tO}; 

f:Pus.:i~$ie e11conipassesR~po11<lenttM :excepttbns 1,jt3;l1:t9; it ~2s.: ~1t) 

V,lhethef't® Wetr¢i:l,pyfailinido mid that there was r-1!) Wotieabte Letfut i:lf .. 

:AS~C•between Resporidents.imd tlte Uhiort,. 

• rtiiis i~su~ ericpnipasi; gJspondetits' .Ext::epti~s 1 ~9; lt~r!\;. 1'1~2p;•22,.:2;it1 

Wh~th~ the AJ_;J .•· ep:ecl by,.· f&ilmg :to·.·. flhttijnat.•· Resp0iiatnt ·tlia ·. PQf tQttdt,11,on 

· ~nfhony Bl'O:lldelfs emplqyµ'ietit tl11world11g f◊t.a.Mli•\i:nh:lrtJ.i>h1Pml:y. 

·(Tins issue ertcoirip~s.e~Jtespµ11qent~• E,tc~ptiqns l 4;;fa;:21~ 22~2s), 
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•
1'l'llE> AL;t ·t:RitElJ> . BX .. ·Not ilISMJS:$1N<i ..... 'I:llE 
COMJ>Li\ll'fT;BM~JJ()N ~SDlC'J:10~;\J,GRQtJNDS . .. 

. . 

,fhe. ~i»l£ tJitfi~oil of;~y •NtttB ~o¢¢edihg.is that 1tw]h~nev:et. it }$ · qhat'g~cl' :tha,t: any 
.. ~ei1$pri hi~ enft,iged ifrorJ~ ~agJng in iiny SU1ll(urtf'air tibcw pi~(!tiee the' Board, QK any ~gent &t 

...... ~geiicy ~ciigril'liti:~ by 1he •Boar~ <fdi such.pµtp:¢ses~ .f(iall hav'it pdWet.to . lsme t'ln# 'c«u$.¢ to rbe 

,~ei:l upq,'r s~ck, ,tt:petson «. complaint ,~tin,g th¢ cl1a.rge~ iit thaft¢s_peet,i1!fid ·pontainfog .a 

1Wti9e oi:: ·heari~ . before tlie ·B~atd •Ur iL m~mbet tlier~~ <;f before;,· a · desjgriated agent" it)t, 
,ag¢ncy; .. ,/! · f19 ·l.1$:c:.• · §~60(1:i)) I en:rph~is sripplied). ·Thi· lilqatdis a,t' till. tfuiei. requited te> 

·rnaj'ntain a, guo.rcttl$Qrthree ofits :ffvec1nember~, :i~rtf;s.c~ ~l534f,)f N~w Probes~ .. SteeL t.:e. v 
'.NLRB,• tso S ;. qt• 2635~ 2is4~ (20 to), • ''ttfa undisputed ~~ttfte Boo.ffe.mustiiave, ·•~ qµotµt11 hf· 

thr¢efo 9tde1;totalteWtlo'i:if' Noel.•Ganrilngv; NlRB;;.70$ F.3d490,A99(.D,C; Cir,2q13:);.cei1; 
: .. . . ...... :.,:.. .. . ··: ,·.:· .. :- ,, 

granted, t3a •. s. Ct 28(,l(Jilife: 24 2013~); · thus.; R;~pbri:denJs S\ibrtrittfuttth~'C!bittpfaintin~st ;be• 

disrttt~~d b~caus~:at the tl.me:the·.• ¢omp1$it wt(s filetlt t~ .WLRJ3 did.not .have: a: quorurn an<f. 

cotllx{no"ti therefoi:~; faerei$e the ipoWer·of thJ . Board.·· in ··•:fffu1g. Cqiµp;Iaintf or tM{ihgtlrlJ·•CJtnef 

1:1:,te ~oinplaint.was. :l:iled ()l'l May 30, 2011. ({.f.0 .1tx0 Ji): Wl!(!n theC:otnplarrtf: was nl!e~~ 

tlitJ;. Bowd rionsistet. of Chait M1trk :reiitc~ anci' Meniijets 'Slfaron !½lock· ~cl R:tchafd Griffitt 

Memb~ts ·Block au,d.•driffiir ~e . .appoihted a5 r~cess· appoh1tments . bY·. Pre'sident t:Jt,ama on 
,.... ..... . .. . .. . ... .. . .. ·,· .... 

.. ,.. ....... ·····:·.·: ··. ..·.... . . 

•. Jrui~. 4~ 2QIZ, imt:i :.SWCirh llf<QrtiJaiiUafy' 9/?012;~ lti~ .subn:ritted that, .. fa~ the;tet$()11$.S~f forth 

fa .. Noel Cannmg •. :Merti:6•ers.J31ock an~ X3riffitt·.w¢~.hivali4lyappointect·bec~µs,e they ~re·· 

<Jti;poiptect ~urir1g iµi !~trasessidn brea~ and not· an fnterse~~ion. bi:eakt~ the'law tet1tiit~s Jo± 

villidFlces:s apPom&ehts, "I'litis,whtn.tbe Copiplaintwas.Tssiie:d:ht~Y ioJ) the :s<iart1 iicked 

6• ·TerencetJytin. WI!$ alfn ·.a~poinfe~t ~d· .• s~pm iriori••.tllese .• aatJ; .b11f ~11t;sequerttiy r~~gn~d ••irt 
J11ly 2012 before the Coniplamt iit bar. wasissu~d. · 

14 
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. . . 

· the iBoaiciiacked.;. quorum ln Ma;j .2013~ andtheref<>r~: any power tb .act,rne ·Corilpliiiiitfuust·be 

dislhisseil 

. .i-\s •. ax\: ... ait~ate basis to± dismissal llesp(ittden:ts ~i1ginit that th~ t;IJinp1ainlmusraiso be 
. . . . 

.dismiss~ pecgJJ:$~ it wat Jtriti~ted v.itQaut a vali4lt•·a~pqirrte4 Genet"af ••C:ouo.s~L o:r .Actjx!g 
, . .. .. . .. 

·eren~CounseL ·see~:1-Iooks. ~i'Kits~p. Teriant :Support·sveS,· Tnc,; 2013U,$,Dist, tEXiS 

114320"' 1 ~6L.RJtM. taNAj..270~{w,6,~ Wash •. A~g. 12;.:iot~);(Decisipnih th~:~ec~t,las R. 
... . . . ··. .. . .. 

Bx.· J). 'This, .CfotnplMnt :tt£q ex; •. le)' WM; i$s.11~d: plll'.s:uant Jo )~e autti~ritji o:f A¢tiijgJ3'c:itJ.etfil 

Cotfosei t# ;S61omort. t~Aco S!:}16:Qion''). tr,. as .Respo11det1.ts. ass,ett, Mr, sdiortf¢n wa~; nev:er 

iaiittly a:ppWfi.tei:lto th:; p:Ositioi+bf A.<Stmg Ge11er!il Ctitm.sel/then ~ issmi:nde of' th~:CJpmpl'aiilt 

.· at bar was an ultra vire.s act, ariff the Con1plamt,,mu;t, be disifiisseclasta rtijt~ of Jaw. 

'the Nattopal tahor ,Reiittions. AritestahiisJie.s the J.11'(iied:ute for ilie flt!J?6izjtrtienr, 9£11i~ 

.NL1,P¼1~ O~al .. Coun;;~l and. if nece~~~!)\ it'~ Ac~ilg .Q~nerar QotlJ:).se¾; anf tbf si~iar 

· m.ltbbiity of0eri.¢iitf ,CbunseI: with ~gard to :the.fo\Je~iga~oµ ancf iss;ua;;rc¢,oi' CQtt1plai11tsf 

There. shall . b~ i (fortetal ·cot1t1$er' 0£ die Bciatd who shall. be 
appehited '.by th~:Ptesid~*¼· by and· v.iitli t11* ady~ce.;an~l cor1s#lt;0f 
the S~nate,.for a £'¢rm orfQuri·•years. Jhe GeneraLC()~tnseL. of Uie. 
l3oati:i. ·. shall exercise general .wp¢tyi$fort •· ,over · ill .. ·• at.t9rrieys 
empfoyed' by tli.e Bo~J9iher tfu.\n. ttiw 1,.:xruxiitl;~rs [admittisb.-arlve 
lawj(o:~esj arid legal a~sist~ntsto]loar,d rriem~ti$)'~d.(jve* the 
ilffiee:rs ~net emplt>Y;:ees i1t tpe regionatof.fices .. He shi!ilt.have.flnal 
'.tiUfhority,•· on~ehalf of. t.heEoaid,,.ifl·•respecf: ofthe.investig:atibh of 
cntJrtJes . aiffl' itst(ance ofcprnplaint~ ttnft~r se.~tt,un 10 [29 tJS(:S 
.·§160]:,. an(fiin fl!Spett (Jf.theprosecutiott 0Js11ch:,::omplatrits pefqre 
the fJpµ,-d;. ~4.sp;m ~v~• such P~!iet ·dutiM'. ·~ .·~~·•· 'Board.·.:m~y. 
· prescribe 6i as may be pr;rvide4' by law. hi :case; of v-ftcancy: jrtth,e 
office.· of •the.·. Qijttl}ral Coi.tttsel .the Pr~sident ·• µ; authQtizeii t◊ 
•cle$i~a.t~thfofti~~fQtertiploy®Whosh.at1act·a;sQe11¢ntlCoun:$$l 
· <.luting Siich J&¢aliciy; f,Ut no person bf Persons $0 dt{Sigfl'tltr!dsh11,lt ·· 
;s&ttr:t•·r,ijf(jt.mc/riflian}brty·days WhentnexfoifgressJsin.~essioh 
. trnlefs ~••n0111i@tjo1'J tiJJJ,?f'su,i:h vaclincy shtill5ave:been sulifnitte,i!.. 
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ta;the Senafe.1 orpj.aftet. tfi(!: atf/o'irrfment sirie'(:iie oftl:Je session 
a/the•·· .. Senat~ ·· •· f.n •· .·. wflich• .. st;eJi: Jt01J1fni1tion . Wt#.•·· .tubm#teif.' 
i9 U,8.C, .f$3(lij (itti,µos•~M~d); 

: .. .. . . 

Ptesidem Qblima horliiiiated11fr. soiomoa:ta. sefye as A9ting Qeiietal Oo-unseLof tlte 

'.NLltB.on.June 21/ 2Qt0~ ,whicli was dtfuing, th~ ~®g,'.ses$l~n.·q1t••thgfl::H:1t.Cqll'gtess/•· ·T:p,e· 

second sessfonof i:iie lltth, Congress· ran ~6¢ · .Tanttacy5,. 2010. tltro.u.~• Pe¢cinh~t>22t2;0l~.t'. . 
. · ·. . ..:,·:. .. ·.· _;.: .. :. 

1:>:resMent Obamii subseqtientiy nofui11ftted Mr. $ol<5rnoo td be th~•tiene:ral :ctii.msel ~f :thf NLRB 

aµ: J)~11wiryc .s~ .jijii, .. · 'whi~h ~·itrt¢,.first •. ~~:Qifn~. tirst· J~$si~ri .. 0£theti2tiJ;·c~~e~s.? '"Jlre• 

senate, •did, rtot ~~ Mt: s~l~niunfs ijppbii,trntht. . The. f~t s~sion of th~•,1 Iith C~ttgtess 

encled c,,11 fan~at~ 3~ 2012~ ~nd.Ptes,igen,t Q~arr11f did llot·µorri.in~t~ anQthet <lenetal C:::~d,!1s~l ·or 

Actihg Qeiiiefai cioµii~eJpriof to the :issµanie Qfthe C6riiplaiµt at bar: 
.,..... . . . 

Difriii:tl the .. te1evtiiit Uftie. perfo~ Mr, •Solo1rion •· putpotten • fo . o~: th¢ Acting iGe#er~ 
-: .··. . .-: . '· 

Cqi.ihs~L ·.· He Was~ 116~:verI only appointed. 1\ctirig GeneralJ;()uriseI duting.; th¢ filth ,Congtes~. 

·· 'lfhioh ended oit :b.e¢¢mber 2~ 2010,;. 'Ell.id .President:Q'fmma. n~:vetri1tti:te, ari<>cfficial :u.o±td11a:.ti0.t1 t<>. 
- . . . . . .. 

. . 

senate ttevef confihn.eii Mr. $bl&n.01is liom~ati6rt as Gener~ ¢011ngel dili:i~g tiie 
. . . 

112th c.pi1gx:¢s$.l .. llttt4ia 1:1re.sideri,t bQarnij ¢~~ ;attQtfier, np1:n1~tij11 l)rlqt tothi issµan,c~ of this 

;qpxn,plhln.t,. 4cco);~I}(;,it Js ;SUhi:tiitte~)btat under ,the;·~~ @t}1nat11biguous mandate .oi · · 
. . 

29tJ.S.q. § lS3fd)~J\1fr. $e>lprn,6rt yi/~ Actip~ AltotneY Qeneralif¢t q:ttly40 'day~ ·ltvhl¢4tifiilre 

e:itpii:ed ofrJuly 31 ;2010);: &t, al the yiry l~~ De~W:ber i2,·2Ql (l(fhe jqjoutuitrentsit,e die of 

tl1e · i:Fith Corigres$'J" · The otigh~ai Chatge 'W~ :i:ifotiAugµst ~&,.>2,012./atid the Ccimt>1aititi~iiuea 

9 ·. •·~•· Corigreti6hJt .R:bcord webMte: 
CREC~".l01•1•.0'i~05~ptTccPg0'1J1tnt 
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.... : . ·' ' .... ·.· .. _.::· .. :· .· ... ·. . .. · ··:·. ·. . . 

A'.ctin1·•·0er1eraL ~otlliSe1~•--.botltihe invesditatfonwidlissr~ce of the (jQro~Iwm fr1 ·t!le:-ma:tter·~er~-

ultrti vtr:et acts; 

Inc the;i<ftsap: cas6$ sriprat. fhe Board .fu:gueti that ACG So'lrimbh 'W$ Validly• app9iiite& 

purstimtt ir th¢ Pfde:ril Vacan.cie$Re£!.}Jitr, A.ot-(•Wtv..·~~ ·s thS)Q;_ .• *i;f34S, flt~-; _.and, jhere:fhre 

AGG Solomon i~ • delega:tibri }ljt aul:liority to file the ·9ompiairif against Kitsap• was a vaHd ai;t; 

~s uot¢d ~fthe; Kitsaprcoi!-rt~ ho®yet: 

l'hi.'f FVR-A ~n1y permit$- ~ .· ap.popitment <>f. ct pet§OU under spec:iific 
cil'.curnstances ,and• :the. ooly •• :9irowns-tmt~e·that ·•• could apply· to Eooles •s 
appointing a p~op•who~·witlliit the last •3 6$:days,iful.s served as ·a:persohal 
Jssistijnt to• the d~al'.tlng offi¢ef !d; :§ l14S(bJL _ It. -is ui1disput¢9. t~t 
• Solpmon has.11.ev~r ~ery~ ~~- a:.fmt assisumt .. Th~ref<ll'e), fEc,05~.~ ?rgument 
is withottttnetit: (R.. ExJI •. pp, '.3;.4), . 

Basei ~ri:ill~J ad tbat-A.GC S9fomofl ~as nevei validly ap:p6hltecf t6.1he ,Actfug General 
... ·. ·.. ..... . . 

. Qounsc:tpositio.n, it i~~µbntltte~ that t~~AL]s1io"tll,d gram; ~spcnidents' mrltip11. ari<i disri:iiss the 

. . . 

.. TilE AT,J:Effl]) Bl' C()lSC:LUJ)~G.'1'11AT N~ARJ( 
ELECTRIC, -CORPORATION. WAS < IN .A SINGLE' 
:l!!MPLQ¥£iV,M.,Tt~ . ltGO. RE~.4:rtbNSIDJ! ..... Wl'flt 
Etrlmlt .GOLACR{O INDtJStlWnS OR NE-WMU{ 
ELECTRIC2,0. 

· Th¢ Bo~d .. ciciiliiir,ieij four.· ia.cfor-s· ttfdetermllie wh~thertwo._. -iiQ;fitinalfr• s.¢l'a,rat¢ 

efuploy1¥i entities ®$tihtt~ if ifogI~- hmpi~y¢1\ .. 1Jiose- f;cit9rs art, (lJ common: qwnershtpj 

(2)~6mmori riiana,geaj,en,t, .. (&). µi~~iatlbn c0( qp¢ritlo11s,;.. M~ .· (4). corbl1ioll ~hb-oi <>f iah6t 
,. ················ .. ··. ·-. . . ·. .. . 

refatim:tsi·eatrFini'shfug Speciatfies.•Incr,. 358 NtW5 No~ l6S (2012). Witp.,regard••-to alter ·ego 

stiitus; ._ th~ .:Board Jociks, at itdditionat -factots -·• iri.ctudfug. wll~er tbl ~ntiti~s me, ~uijsta11ffo1ly 

i~entfoa.L bllfle4 01f fh~ii' lti}!i,~~~.¢~.l'lt. .• bttsiile~s PUl'Pt!ii1b •. opefil.ti~tf .e-9.ttlpme'At : ,t4$tomers, 

s,µpervislotj a~dtcori:uitt,it owiler~hip. Ia:: It h~~· been ••-~pulated"fot; ptir_po~e~ ofJhis •~ase Uiat 
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Ocilaqh;iQ Jpdustries ai;td NE 1~Q. had a. si11gfo. jnfpl9y~rY~ter ~gp :relation~hip ~se(:l o±+ the four­

factors .aboire. . The . •~mairiihg. ·. question is Whether the~e Wal .•.• ~ single .·· empl<>yer/alter es:o 

i'.elationshJp•·bet\Veen G¢1ttc1ho"ttidusfri~s atr(i N~~kEjeotrjq·porp;,•·t"N$:(t~)~. 

Colacinq arid NEC do notsatiify ~n~ bf the Gfitetfa.uifod to measure .sih,ije ett!Plo~er/.alrei' 

ego•.sfatus.·. At·•.·a11.tlmes·.iach·eo.t1tywa-sJoQ¾ ... •,0Wfi~dat1d,i:>ntr1;1H~l\1:by·dit!ftb»t·•1rtc!ivi4ti~$;··· 
. . ... ........ ·.·. .·: 

C:olac~o ~.Y J'.arli~ . C61~aji¢ #rid ~¢ ~Y Jlicliai4 C:!6lacirio.. Wlili~ .. NE¢. :Wits a . tlorrmint 

•. e·6t1iprui,y from ·2000 y.ntil its dissolution •itt.· Apdr20t3;.the .eyiaen¢e .shows that1thete :was never 
. ·. .. .. .··· .... 

fut;t·cOllitn(1rt ttiiitmgemint #" the: t\Vd• cfanp:inies. C9:Iac,iri& has at all. tijnes .. peeri manag~ ~¥ 
:l'aqie$ bdiacjnc; ~hiie N;EC. \Va$ ~~s managed: "by. }UchEitd Cohil}ioo; .• Mo¥ to: the poittt~•· there 

WaS' •he\let, ·ani .· inforiela!fo~ ,cjf .t,.;perati• • Clt •®mt'l,1:®· (:CJtit+'Pl c,f · iabor • ~I~ttons, inasmuc:h ···~ 

p9Iacin& wasformedJn, zooo at).a ~cwet1-t co~pletely domtooit.in 2000 when.Richard soiiit111· 
. . . 

ofthe~etst.• g96d ~l.@q · c~onti!t Hst •tQ·• t®ies .,C61acinci fat .i.soo!oou}t .. T:Ite · tjnly t~lispii 

'N'.13.~ was •not ~bthpfotely dissc:rl~~d.fo 2:ooois that ltith~d. cira~in,Q··ha4 tB,fo;tt~h.paY,in& off ii. 
tax fien ,~gainstthat comJ)fil!y •. ••. Wli¢n thtttttti li¢tt ~~.paid:,ofl'$<JwasprtltiiptJi dissolved.•.itt 

.. ·· .: . .-.- . .. . ·:. :.:.· ·· ....... :. . .. :::.. .. . . 

. 201~,0tIJ1::rwise,.~EC•"'~scqmpl~~ly·qifuncf•as9f~QOO)theftWt.tliatRieihardCol11¢i4o·went 

t6 • Wbtk £6thfa son ~t Coiacirt6.mdt,tstrl,e~ after 2pOQ JS fµm~r ptoof:that NE:.Ct .wii~•.•• ri~ • J611ge}r 
. . ... ;.. .. . . ..... . .... , 

doli:ig•·@Yhiisiiiess ~efit~ assifsr~ood wfllan.d customer base were sold to dd~cm6 ••. ····!fNBC 
:: ····· ... ··· .. :·. ·· .... :· ... : . .... ·····: . ... 

had tohtin~d 'fo be' an a.9tive and: 01,1.goii:ig bµsinesS· theri Rfol:iant Cohi;cino· W<>llld ;have· dtw'ot:ed 
. : . . ···: ····· . 

his•tim.e arid Iabo:t:s .m,'l:b.at busfue&s Mct· \Vori1tln()fhav~ •mti(ed a1 Colacmo.• Ind\lstties, ·•· 'tlius,If: 

· 10 J:he AL.I ettone<>ttsit eonclud~ . that tne ¢mplciyet·s· cqnttlliu~onstoHfo union•· fmtds, came 
·· .fi'Qrn. New~llk Electrit (ALJI) at. ,P~ 4f lines t~~f 3) • and thatthe te'Cc>td·>sho'.\v's that the l)a~oll 
rei,orls. of the eni:pfo}'e¢s reflect all :fhree ·namei:l Re~pondents (ALJD at,P· e:~ Hues 9,.JOJ ·• Since; 
·~.flit f.LJ.iecogni~ed;N~ark Ele:~c ·1~ h1J.• ll:$s~s f~yµritlischarg~~Jai, liens· as ·ttf''20.00), 
none ·qf the,~mplo~r contrihrittons:·•could possibly . .hav~ co111¢•'tron1 it. .• :rhe All's eitatipnto 
GCX9 does:pot prove :otberlvise.·. 1rhe orily. referenqeto:"'N:ewark Ele,ctti~'' is.on the seq(}rid page' 
for ·tit~. niqn,tlt · pf April· ztn 1: ...•. 'tlti$ • r~f~#t~ J$,.f IeailyS typo, a$. the fiyst'~trd' third: pag~s are 
v,irt~lLYiid~tical @d.cptt¢~~y ·id~J:rti,fy •. '.Ne,~k . .Jttedd~··i.o.'3$ the ~11trib11ti~ etttployei;. 
bifor~ver; ~otl'l the A:LJ~nd Unhm witness Mike Davis ack:nowledgea,at µt~ Jlearibg•tbEL.t OCX9 
~ttante~t~NE :a:o\TtJi9}. · ·· · · · · · · · · · · · · · · · 
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thr; r~I,a.tiqnship ofNEQand Cola:cino fodustries were to be depicted by a V~11n diagram, the~ 

would appear as two circles that never intersect- a null set if you will. 

Although the.Bciard's altet¢gofoquiry is. sofite,.vhc1t broader in scope,.the result i.s the 

same. !nthe vernacular, an alter ego is.defined asa •~second selffor another aspecl6f one's s~if: 

Both the vernacular and the Board's defmition are premised, however, on the active existence of 

botl~;tmtities at the ):>dint in lime'When the question of alter eg;9 Sta.ms is b~fog detennined. 

If Colacino and NEC had been actively engaged in business at the same time, then Acting 

General Counsel's proof regarding. such tllings a~ names on invoices, markings of company 

vehic:Ies,place of bttsfoess, phones,e-mail addresses, e:te. (E.g0 , GC.Exs 7, 19, 24--27,29-32, 34) 

might lead one to the conclusion that these IW◊ companies were indeed alter egos. The missing 

link, thi:l Ito sent c11.tcia.lJ1iJ.derpim1rng u)yoll will, is any evidenciethatfhese tw◊ companies were 

actively er1gaged in business at the saine time withintherelevanttlmeframe. Theywete noL 

The unrefuted evidence in (he record establishes thatneither company ever had co:mnton 

mar'i~g,ertren: Whl1:e Janu:s Colncinoworked for Richard Colac1110 ~tNEC prioft9Jorming h~s 

own company and Richard Cofaci no works .for James Colacino at Colacino .. Industries,. neither 

eveJ:hadany rnanage:mentrole intl1e othct's cornpru1y ... Itis ntte1:lymeaninglessto say that NEC 

and Coiacin.o are sµl:>Stan.tially ickjtfoal When the evidence shows th~t for all Jlr,it.ctic:il purposes 

they never existed contemporaneously as business entities. The fact thatColacino used NEC's 

name, assets, and customer base is wholly attrihuta.b.Ie Jo the faoftbat it purchased them in 2000 

when NEC ceased operating as an active business. Certainly NEC did noChave the sarrre 

business purpose as Coladno since it had no business purpose whatsoever on and after 2000 . 

. NEC also h&d no operating ,qv.fpment, custoriiers, or emplbyees since 2900. All NEC retqirted 

after 2000. was a tax lien that had to be discharged before it could be finally dissolved. Thus, 

Q.ofacino and NEC cannot be considered to be alter egos under Board law (or any otberJaw for 

tha.bnatter), 
19 
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POIN'.:f'Ol 

THE ALJ ERRED IN FAILING TO FIND THAT THERE 
WAS NO ENFORCEABLE LETTER OF ASSENT C 
AGREEMENT RESPONDENTS AND THE UNION. 

It WDs stipulated that Colatin.6 Industries properly and timely termirr~ted. its Letter of 

Assent C with the Union, (Tr. 83). It is also uncontested that NE 2;0 was dissolved and no 

longer exists. Thus,Jhe o,nly possible enfon.:eable Lefter of AssenfG that existSintbis case is the 

one between the Union and the company named Newark Electric; not NE 2. 0. (GC Ex. 6). In 

fact,,. the. Board attorney . representing Acting G~neral Counsel .. vehemently asserted just that 

during h:et opening::. the evidence i1Jlli show (hat Newark El e:cft:icJs alive cmd.,rvellas the face 

of Calacino lndustrles Respondent may also argue that the letter of assent as signed on 

Februat.)'2011 HY/$ an ClfJJ'eementbetween Newctr.kElec.tric 2. 0 #tldthe r inion, bufthe docwnet,t 

spedks biherwise, ,, (fie, iO). 11 \Vhi.l~ Cblacino rfi~Y be· aliye and \vell, the evideiic~ adduced at 

the hearing shows that NEC was, at best, in a catatonic or Zombie-like state from 2000-2013, 

wl1e1fitwas finally gtittoi:ompleteiest.12 

While James Coladno signed the February 24, 2011 Letter of Assent C, .it is indisputable 

that he never nad any ownership interest in NEC; was never an officer of NEC, and nevet liad 

JI If in fact Newark Electric [NEC] and Colacino Industries were one in the same entity, then 
query why the Union would ever have had Colacino fodustries sign the second Letter of 

Asse11t Cjn July.20tJ. There wo11ld 11ave been nyneed to do soi.·since under the IJnion'sami 
Acting µ~ncral . Cpuns~r's theory it a.lready ha.rJ Colacino ·Ind.ll§tries signed llP with art 
annivel"Sru;jl dock tl1,a.t ~gan in ge~ruary 2011 It,v:ould . mak«t :qo busmess. SfUSe from the 
Union's perspective to extend the 1 year anniversary of the Letter of Assent C, mid by extension, 
Mr. Colacino"s time to opt out of that agreement. Moreover, if they were one in the same e1ttity, 
tlum thejirst Lette1: o,f;4ssent C sho,uld have mergeflnto the second i;,etter of Assent C, which 
Acting Gen eta( Counsel ltos stipulated w.as.pnJperly and legally terminated by Mr. Colacuio in 
Aphl 20.12. . . 

12 The AL.I erroneously concluded that the letter of as.sent C waS. signed by Newark Electric and 
that Newark Electric employed severaluruon members at that time (ALJD at p, 7, lines 4 7-48). 
The only proof.that m1yoneW~ ever employed by Newa.r]t. Electric 1,1as the testimony i1£Jirn 
G:olrcino that.he worked for N'!!;;..rark Elec~icprior to 2000: Tliere was no proof in iht record of 
any emp i oyees being employed by N ewarkElectric after 2000. 
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·~Y;iUtfiQtttytt> l:i$tJ,d'Iil3C,to :fll'.ly ~~elD'ents .. ··Nfqrrovet; this Lett.er.of.Ass¢!),t•.·Ci which.w~ 

drJftedbttlie. Uiiioft. ~ ~C•s Federal:Etnp1oye£ Jdentiffoatl'oti lvutn~ef C'F~IN")i not that. or. 
Nll 2.n;, which •. did.··noteven lta~•·~•FEIN'tit•··wneii this. agteem~l w~ :~I~ti¢d;;•·•('tt. '8©-Sl; 

·.· .. ·. ·.. .... .. ·:·. . .. ,, :: . : 

l3b.e:x. ·9~.at it · 4 • .fsifowmg FEIN for NE i:OJ..and oc: Ek, t1fshbwittg EEIN i-0t XIoliicil1{),J}: 

. !)mt ~eing the Case; •it is• ~µbmi'tt¢d tba.t,tlieurrlyte,as~A•that .Aefftig ~tter,ai • Ooµns(;)l.qas alleged, 

at1ij • tried .tq p:i-qve ·that Coliicinq .•. @lld NB'C1c6ri$titutee:ti ,single•~inployer/alter egti js.fuat absent 

· sue~ ~. $riding thei¢•ii!· rio prt;i~f that:NE1:!l ;eyer;entereciinto a· legfill.)fbindingtetter or JJssen1td• 

with:theUmiiri. ·• tl1e futfre.~ase wpuldi·est; /fu~ll; •· on the·'µett~. of Ass~t•.C signepo byCo1at~6 

rudtisfri~s;which.wasprop~y artd leg~ly:temrltiated.by Mri &lach10 hi ApriI2dll 

.lf it ls t9 $e hiltevd:1, then. :th~; fustih1on.y ;ot ;t\etlng Q¢n~a'.tC0011s~Ps Witness; trni~n 

· )3usiriess AgentMike •DaYis, fatalfy ·l.JtiderMts fire :allega'tioti tltattbere \yas,an e)\!!Qr:eeat,Ie.1,etter1. 
. . . 

.. .··· ;-.. .·· ... 

· ot' Assent d' betweert .. :the · tl11ibn f111d .-&~ ,io~ Mr, Davi~ si~adfai;tl)' maitit{lh1¢d thto~our lits, 

t~stitnol\Y tmtth¢ ne;ver, :~;NE 2.D exist~~- (fr. 3?, 83'"'4), If tjrteJal(es Mi, Davi~ at his 

word. ,and hls further, t¢stimony that the Letter ;0fhsent c:ffe:pteol?w'ed was iB be betWeexuhe · 

· .. trrup~ a:rid the ex:(stin$ CP:tl!l>~i 'Newark' ~1€l~ie ,tN35t). then tllattetter 'of 4sse~t dcisJegaUy 

unenf or~~a1'ie iliid a nullity q; i~ ti~,• s,fuce 1t was llotsigri~~ bj'ari< dtficer. or ownei: of:NEC; 

wlil~h was still iegalJy>i1t ,eJQ$terxce at :that pollit in thrt~, .· The 6.11.ly fu.divi~tlaJ wlio G(tuln ba;v~ • 
~ . 

·.•.· ... ·. ,.··.···· .... ·.· .. · .. · ..... ··.· .. ·· ... ··· .. ··.'· .. ·. ..····· ..... ··.•· .. · .... ·· ...... · ...... :· .. ·.· .... ···.·,· .... ···.·· ... ···.· 

~giied~P tqtlieiI;eJ.11:r :of Assent e ~s,fts l00%,ownet·llhd.• Ptesiaent~ lticfutrdGtilaciho~ •and 

Wli~i iS' ,:saute for tbe go.ot~ i$ sauce fol'.fhe ~tmder. IfActif1:g general Qotillsel',and:,the·.·. 

Uriiott 1;1re,atteWJ>tilig\ttr hold <;::ola.'¢ino tot~e.·absbiUte,iettl}t o.f tnat, fetter .ofkse11t c cagteem¢lit · • 

hy, ~rig tmitJt\\1$ :hiifwtefi the lf~t6n and:'.N'EC .. ;n4tJ4E i.~ '7 an~ rnitt11tmilitfg t:fo1't ,it w~s no~ 

timely /mid ~ffectiveiy termiimteii by•• JM:J,es. Co!acfuo; th~n the:Jf mus,t,,, t:s ;f ni~ttei- •• rif fogat 

iinperittiie itndiiitell@ttla:l lim1e$Jy; ~alio ti6ric~de tb~t thi$,Cetter o[Assent C was yoid qb initfri. 

•a:i:Jd,. tbei~for~ '¢tinipietely; 'lll1e11:forcealil~~·sinceftwas tiever eilt~ecJ;,iiifo by atrj/Qne WJ~ :auth~ricy 
21 
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.· . . . . ·-·· .. . .. _'.· :: 

fe&ai Gordia!i Kr1<1t$tid $a1vage thisportfott ~fthe Compiaintis thtough c1J:~1iv$,lis~ of the,siggl¢ 

emp'lo:yeyf!l'.lter;ego: thbocyktti~ d~l'acin.() $ti.ii Np'C t6:gethei:; .. As ll◊ted above •. h~wever,. toI~cinq, 

mrii NEC tfuuiot t>e considered si4gJ;e,emplo:ferstatttt e,g9s. Coris~qb.ently,, ii ?S submitted 11.iit 

the .. ltl:J,· 'ciear1t .... erre.~'· ii,. ·Jfpt:· .• diSffl,issini th~: .. ;portioQ .. of; :th~ Cpmplaiiit· l:ill~@l!!!. tijat.•• ~e 

· !l!:!Sp~nderits: hWefai1cil,mia:,t~fiise~to bmgain ~61fic:ti"vely wfth thet1tut>ri:. 

'J~ dplacin~ irtd, :NE 2.0 E~veif 'l';eriniti.ated • 1:1ie J:.eit~rs ·bf.Assent<;: 
with the t.J~o,a. . 

A's n6teJ,, ab&vei Act:iiig'Genetal 'Counsel stlprilat@. thltt <;oiaem<> effectively tiimimi~~ 

.it~'fatier ¢if:A,sserit c Witl4thetfniopt,a:ri'tl'thus.Jhete·i$• no,1:)asJs t~r.finding,.'that C<,1aeitto·it$elf .. 

pu1T¢ntly J1as · aµy Je~L :teh1tionship < wi~ ; th~ Union. •· it con,traty; to• the. ~p~ss term~.· bf tl1~ 
,. ··-:-·.:.:,,.-, . _.:_-::.· ... ·-:·-·· .:··. ········ .. ·: . ···... . .. 

. ·,.·dMµme11ti.tse1f, i{fafutind thatthe.Febr~ 24"20U; tettet of Assent p whh''Newarl E1e.◊ttf¢,i• 
. ·· .. ····· . 

(GCEx: ·6)~s ifrfEJ;litlegaliy bht4i11g pi;i:~112.ll. llS:OP,PdsedtaNEC·.~~·· Pointb;'.•SupraJ;t&e11·· 

it ik '$libmitt~d•·£rs ah. aft~~ve 1:,asis fcirdisntissing •thedgn.iplaini t{lat Ws ,· C:ett¢r vf Asseqt C 

was ~o eff~ctiv~ly pr,opetiy i,et1'1ii1ated p:tior to ii:$ J. ~ew,filffiiv~rsarx, • 

A~ noted ~bov~~ :Mt.· Co!acirio~S: ~greeroent 1-~ si@t. ctllariino Ino-umtlis to a Letter q'f 

Assent Ciit/Ji.ily, 201 tC'\W;s pre¢ised and b~d. (in :Mri IlEl-Vis~ .~ptes~tatign.t to Mtl Cola¢ibo. 
. ·., .. :· ·: :· .": .·:. ·. .. .. : -:··· . : 

. . : 

that-0ne•indivi/iual. eoiud i;i!';t,. hav:e. twoLetters;t>f Assent'Cf.•· and.•.that.~ ;tettet· $t,Assent,C With 

Newafk ~lectric W9~1d ~Ve tO dissO)ve, of.to away s6 .that ihere ~ only a ~lngle L¢ttel' bt 

·A.ssent C, (tr:· ts~).. WnH~ N!r, t'.:ola~no co.uid 'npt ternifu4te NE'2,0~$,Lettet ofA~.sent C '6ri 

. Jui~:iJlfthe ear,lfost it could. 1iav~·•bedn.tet1:nili~te:d: w~s :..August 22)/ he had, no reaS,nrt. ·to•• ,beli~e 
.... · ·. . . -,::-- .. ······ ·.: .... 

iliatthe U11iori, co:old ifotdo ·sq, patticularly Jnvi~bf Mr, Dayi,s' assertions·th@a single person 
. . . . . ...... . 

was t).Qi pe~init(eq tti ha.vb ,more, than ~¼e Letter of A$sen.t c .. "(Jr. J85-,~S). Pdt¢f rtli; h :\'.Ta& the 

iJrii~~s~gteetnent an.a th~Q.nioii'srutes.i .·Futtli¢1\ $iibsef.luentt¢ ,hi$ si~ngQ9µtdi1i.6.•·irtch~stti~ 

tct ,nteL~tter ~f J\.~s¢nf Che Wa$ !§Id by Mfr. rl~yts;that tlte NewarJ< 'Etelitiichetter 9fAsse)ltC 
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lfttd b~e11 ~da;t~to. ~1ttt1t1 con¢~n,tly W1.tli Gofa.cino Irrdusµ1es; ,H:i.iy; :.ro.:2oti.Le1:ter of 

As.~nt ('.;. (tr.·.· 1ss,.sj; ,t?t-9~} ... ttt tltis Yron ~\J)ayis:" ¢0110,ttct P~Qnt~ eX~nle:ly irnporlant; 

f9t it :deriio(l$~~~ :Betott4 ~¼1 tb.~t, c<,nttaty • t& ht$ testimoiiy at tlie !rearing, iii f®f 1'ffi ~:9;$ 

.Letter .o£Asseril c was ~itli~t di'§sblved o± effectiv~Iytetlated toJuly20;. ZOLL 

Uriiori memte:rs Messrs! Blpndelt p:tt.d Barrs, t~fiecl that llieyJmci the Unfott l<ne#, tbnit 

1"Ulj'20. ~01'.l•.·~. thetdeadline. byw~Ic11 Mr. ·(;~UctoiiltjbijJotetnnu~te the Le'tter 91:A~sentC 

at.14.gefotjt ~fthe tirqo~1 (Ti:. tf l'"li; 1$8,27'.3,.1~); ·· lvft. Pol~Qhad preyi6uslf teri~b1atedthe 
. .· . .... .. . .· . 

secon(l •• letter hi A&s~rit c with .Cohfoi,1;11. fadu$iri~ · fn: }\pril• 2{1J:t ttrid ·· so··• tij~ •&n1y tf#61· of 
... . .. . . 

AisentC'td·Whi¢hl\4es$tS;:a1undeI1 (ij14Bntaioal(l.p<iSSJJily haveb~ritereitingWll~the91'fgi~iH 

fed~tea.r:.~tterhi'Assent•'¢ibetweefl..NE'2:Q·anctth¢ Uriloii ....• •tii this case actions ~pea~·lo\.ltler than 

)Y(Jrds, M!'.ilyfi\ t>rl.y.t,st expi~s1ti);i .to. ltls.Un1on me.fi\'bets th~t Jtify <ZQ was Mt, Jfo1tu::inti"s, la$1: 

.· • 4ay tcrget oµt o['tfie tfitic'fr1 operate& .as a. recognitidn; nay a:n a.~issfo11, ,Urnl he had· figteed vJith 

:Mr. c~~i.rio to re&ate NE 2.o•s, :tl!i~t o:f' Assent Cto iuiy 2fJ,. 2x11:2 .so that :itrart concutren.tiy 
.... . . . . 

.. . .. . . 

with Cofacini:i •.. lndµ~ies~ · ite~ ~r Assent ·C~ . ,otherWise, Mh Davi~ woµ1cf; h()t have. tcild, ... : ··\:-.._. ::-:..:: : : .. ·: ··.: :;_: ·. <<. . ... ·-: . : ·. ·:·. . .. . 
Mr~ BEttta·tfiii.f hti· ctittld·. f1nt w0plpft"lt Mt.•• CoJllc,100· ttftei.•Juiy. 20\ and that he 'Wat j:>itlHng.a1t ihe 

Uniq11· .~plpy~~s .. &I'·stio~. ~s I1e•·••hear4··that:•• fylti. ·Qolacind ·ivas:.gqinj··.J1ptt-,ut1.ton· be¢aµll~ 

W,¢0IacihowJoidaWJctyhavel)eeri·1inke~U1fo,rJQngettetiri·relationshi~;».,itht11e1Jru,~1tijy 
.·.. .···· .:-..... . .............. .. ... . ...... . 

'\<li'ttie oftne fact, ihatNE,2.0·~• 1•• ye~ artn1~ersary. btigi11~rt1 ended·backit1Fe01-u«r:ytioi2;hetrui 

.Mr.· ColacinCl ,teinilii~ted (;o{~clnolndustties'. Letter. ofAs§errr i(} with tlie t.Tni<>n. ('l)t•'.tl3'"7'4), 
.·. . .·. .. . ... 

.. .· .. 

Mi, Pavis• w0:t1ld 11everifiave told•his •tJrifott me.mbers tins tin.less h:i:thati in fact either disSotvecr 

~! redated NE 2.Q~SiLetter of As~etite!/ •Gtitica}ly •. al~loitg\i tvrr: ~av.is. w~iecalled. ~; a tebllttal­

wHµess .@et Mr! Barta ~stified,\ hi:! dif rtdt tefute fi11Y, dr Mt: Be.mt's 9riMl\. BlonaeWs 

tesjitrtOliYi Thus, .tll~ ill:ct tlle,t,ivfr~ t1atvj~.fo:ld hislJ:riibl1 ~m.qers tha{fylr;:p9l!3-'Cll1Qlr~ct ut.rti1 

Jul3;. io .. 20'12)to,fortniii~fohfa Le~d±.of ~sem C(an'd thaf if Ji~<!id sd they \volild'. be Pilllijd A'fi(li 

¾otking for CQl@bWJ bes~eaks th~ ®th of w~tMi', · doiaBfoo•testified·ti,;.vtz.> tfiJt Mt;• &vis 
13 
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agi:eeti,.~s.parto~si@.ytg Cblaeirib Jp:~u:Sft;es 1o .a:Le{1:et,Of:~~~tlt C~ to tjthetdiss9lVe or :redate 

•. NEi.Q',s:Letter9'(~ssentC. 

the ijlegatiop{ .·11i .. i:&e Amende1l'Chatge <also ~tearly de11iq!).strate tltaf .Mr. Pavis 
. . 

·Urtdetstood tfu: •a't'Jiihleisary &te .. <if thd:fiist.NE 2d) µett:et 6l.Ass~nt C±o·h.ave been t~dated t6 

Jll.ly 10. • 'rl:ie Atrien:ded • Chaig!:l a.lleges.J:ha,t.Respondenf$ yiolatecJ · the A.qt by l• ,., abriegmin& a 

®>II~c'ti:ve •• bargaining ~gr~~~p:t:: fuid~tenn with··· 1be ·:union on Ji:tty .. ~0} ·10I2;fr (QC 

~-l~)temph;isis supplied). Nff,. :Col~in,ts t~panori letter wrur dated June 29. 201:2.>l¼tid 
..... .,.. •: 

~ti\tes. that N'E 2.;0;i .·t~erijf)~:!fseoi C ~being ietrnifui.tedrhdt dltj. :tGC Ex .. 13). W:hlle 

Ml', @lijciri.dadmitted:fo being. iricottect:al.fout .i:he effective tetmiiiatio'ii dat~ (il:ie so~~ay .. 11oti¢e 
. . 

J)l:}fiorl. would have takeµ·Jhaf. ~te outtq ;ruiy·29~ :20I2) ; the ohl)i·• Way •a, iefefort~ in· the 'U11-iof1~s . 

. Ainen.4:ed 'Cha~e>Jo.·a Jltbr·•2t)• date:wouldi111ak:e.any:s~se1 woutd·•oe: if, as ly!ib••Oavi$ told 

Mr: .. Colaci110,hehad··1:edated·~.·2.Jo.·s.·tett~tofA:ssent.•·cfoJu\y20,.201l.;td···t\lllC,Oncurty~Uy 

\¼j:11• the:C(ilaci11di1idhsttil:}s'Lettetof:Aijserit.c: 
. .. . ·.... . .. .. .. .. . .. ., 

J~i;t.ilS Mr, .l)avis hii4-:irt~p'1l~ l\4r; JJl:onifoJfinto.~.·.v~sippti \\tfl¢teli~ rufog¢d1y. tiwe~ 

·the•· !Uriioo:$3·$:ooo ht be.be:ni cq11trlbutiori:s~.·a:11d thus··w~l able tq ,exett oo.trtt:ol· over film~ tit~ 

c:yide11¢e siri:lfi1ltfy shows · ffit1p ·· W~• Da.vis als.o :11ia.nip1.1l~t~4 · ttn,4 qecet\ieqL Mr. cdfactrio;. to 
/···· , ······· . .. .. ... : ·.. ··: .. .. . ..··•: . : 

. . .... . .. 

·~ •. Colabino••s: tl¢triment. .. •witl1 feBl,'¢ct to ,t1te stattis o{f:tl\e Ft'i~rintry 24; 2011 Lajfo1•i>f •Assent C 

.wi:th.NE f d. · $i~i:fitantty1• .. sln¢e the·tdil peiftjdspecHiaifutheLettet of:Assenic4u1•irtgWhich 

Ivli:; Coia.cin9. wa:~· a;hie :tQ. temrinate ·the agreernentwas for# periqd ti.fup Jo l Y~*r; t'l'ie St¢tie o:f 
····· ·: .. ..... ·. . .. ... ·-·: ·. .... .. ,. .. :·-·· . 

Fta'Gd~ ·o.o~s ,npt t~tiit'ei the ttgreement •l;(i•. red ate 1l®. Lett~t o½ ~~sent C •tti. b~ in wiiitilig, see, 

New f,ork, Q~n~raf o&ligatfons•'.baw ~S-7Qf·(a,(ij. ·+htts~ Jm. •oral ag,reem~t, ~r.,a$ JJi this. ~e. 

th~ dral t110dft1oatiot1 of a: wti~rt aireetitept·(lv.tt. b4'1s• ·. ~~em~n.rto redAfe.,the February 2g 1J 
.· . .· .... . 

.•1'rn .• 2:Qt,~eror'Ass¥ntiQto.rtitt:,$~~titly;.,vith·•'tp,e.•.f11JyiQ.11••G9la.ciijQ·t~tt~r;9f~sseritG)l,i~ 

fully enfotceaph~;, ;sfuce: it was to be pi:h:fb:ttned · wltltfn •. 1 ·· yeat; Moreo~~r,; .there was atriple. 
.. . . . . 

cr.triSidei:atio:n f&t the otitl tn6.dfft.catlon 'um?much ~ ·Mt .. 0ola¢i.11& .t~tm.quisheil. a 1~ti.i tight by 
24 
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pµsl.3,Jn~ out frt>~t, j\ugµst ;Z2:. 2Q lJi tq 'J~uary'~01~ ".his ~bil~-ty to tennµia~ NE 2:9's, 'Lett~r or' 

;; ~is~t Cl., (':r,;:, 1S6'$1. 'o/:. di/. ktiow···that wh,(!,n ,he · m~t,qn;4 ll11:Ji b.e hiid redpted •.fr,.• f 
.· . 

{Mr; ;(}iftacin6]Wps ,:l•·· 'itttl,f bit 'd'is9qilaged;b:ecCt{#e l had IJ!SSU»i~d'thClt tint was g;oir1:1i,· to come 

and io iii its own utne.fraiiieiind, ribW; if btisibttllj eiterided ih,dt trialpetfod,. lhis[eti~rllff!SS?nt 

•<:;•, ky f o.u:r mo1itflp, ;;)/ Thus! :Mr, ~ola¢tµb wa~• fully· witblti his legat • rights: to teiminate; the • 
': ... ... ·:··· .· . :::· ::·:.·· .. ·.. .,· · .... 

. . . ·'. 

'&Ei.oL,Hei:•ofA.s$ent.CittJune2ot2;.pribrto1tsredatedJuly20.2-0H!; i.·'·yem·anrnversaiy, 

Eyen,, if Ml\. p~vf~• ·ora1~em¢n(tti,red~the Feb~ty 24~ •2QH .. L,eft¢r olAjsent•P 

with ·NewarkBlecmc: (o-r 1•@(:2i>J was· n<>t ,enfur.:eabl~ .·as a mattef ofl~w. Mt; 'Divts wottld still 
.... ...... . .. 

lie4egruty• prtivented'fi~m,chatienglli_i .Mt •Cola.ehio~s i~l:niiti@-On. cit that·· a~trtertthtJifue 2012 

based :Olf the> dacftii;i¢s t>f j:le-ttitrrental. xelianct,•• eqi.µtabi~ .¢stQppel, *tjd/oj: :tifi~t~ band.Sc, 

• ·• Eqµital!ile;estoppel ptevents a PartY ·ftom' disputin:g 11~au1 facts aftet it h1Jl$ 6fltamed a,'ttette:Ut by 
. . 

causfug,tbe other PattX to f(;las,11ntbl)i .t¢1¥ ;oii thf: trutk:of UJ.ose ,factit gee; ~lg,, Mantfowi:1c··ice, . 

. ·1n6,,:344 Nl,RB1222, 1223 (2◊05); R~d Cbats, inc.; '.32S ~ ~95,,. 2-06 {1?9~1),. It is ·cieartnat 
··.··· .:..·.· ... 

When Mt Co1acim:i siw.1~~ the tefter of A.s,s¢fi't C )11 Jul~ . io 11 he :wanted .a~d.' interidet:f 011)& 

Cohicfoo Jijd11s,tiies to be b~ttnd by ~Ii agreeilient with the ,tJnWri. ··• Mr,. Davii1aiew: that a,11 ~. 
:· .... 

•. Coitichio pad.tad~ ifJ1e. Wantedtocijriipl¢te1Jend.•fils telf!tiW,~ITTP 'with th~ lJxµon ·~ Wait.JI., 

'few we¢k~ 1'.mtu··.t:u'gust ,2,:2, 2011, ,at Whi<,}t.'titneNtr~.:toiaeiri,o W6iild he beyond t1-te·•1rtitfaj !so 
.· . ..·. 

x.tay_peridd.'.c°lttring,whit:h he cou1d.·not•·tehitit1ste·m 2,o;sitetter of'..Assent•C,with no f\lrt}jet 
. . . . ·.. . 

··•. consequences of 1.iaoility tp tb,e: <tJ.mon, ·.•·· .. 'Tq: hi5: .creqit, ·. Mr; Go1acino tola,il\11; Da~fs tnaf. the 

.·,, re:asori it could p.Ot work ~lit witb 'NE;2.0 was hecituse 9£the cash flo'1'1 ~nd o:thet rSStll'is ti1atthis; 
... ·.. .. . 

:$tarfup,.cbrnpaliy••was.liaybig~ .. Nfr; '(}aiacfuo.exptesseqa}ViJHttgn(:Ss;'t9·:{)l'Ol()~1g·t1ietrial··Peri9q: 

fclf,;motlier ij ilionths,.~y.signing Co1acino!ndli$fnes:tCY a1rev.r i.etter of:AsseµtC fo sei.if;~1e 

~latfonsiiw could wo:r~ ·witiihis estabHshed:,compaity.. Sirttll} Mr,)'::ol~e,fuo d,ip ,tJ,OJi hay~ th~ fight .. 

.Ill July 2-0n. ·to·. ttniJliterally tennmate ;Nif;2;()ig Letter o:fA.ssent C W'.ith the Uttiaii. he fuffed M 
. . . ... . . ..... . .. . · . 

. ·· . . . . . ·. . . .. . ·.. . 

•Mr~·· J:?avis' ,. fepfyiseriblti:ous .. that the L¢ttet ¢f ,AssJiit. c •· with NE itJ •••Vla.S', either. diss'di'iid · or 
25 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page107 of 113



A-521

redated':(leavi~g it to :l,Jr .. Davis to. dec1de which' bfjs~tt'clil liis' inte:rntti .:• IJ~oit ro,les)). ~r1 'ili,e 

j;esµlf~~~···J¼-, Cciilj.gJhQ :for~~t t~rtg~y acdcin to itlrmihate NE 2.q,~,t~tter.:0fAss~nt 

Wl,tbin t1i¢ ottginal. a rem:. aruiiv~rs~ J,.etilJd ·(vii~. QD ot'bef &e. F'.ebrttary f4; 20~2) bec~µsefr~ 

iiad $eek. rhlttetfufi,y tiilsl~id. •by Mt. Davis as .fo i•·ih¢. stattii of that• Litter .of · Assent ·ct ·· 
. . .·.·. .. .. .· .· . 

. Accordingly; ifis• subtriittedJh~ttheJJtfipfr•arid Ati~fog (Jen¢rai Qowiset sttbuld ije e~ropp~d:fl'6hl. 

9Iaiftlittgthat•·Mr. Co11lciih~.•~tl not 'litfihly temtfuate:Nll 2,0's Letter or :Assent··C hi .. Jwi¢·io1~~· 

prioftoit& :retUited· f year an.niversmy, 
.. · .. ·. .. . .... ,.,.. . 

ln'arlditibn fo .• th~ foregoirtgr th~ soctrines ~f£:r~\.1d 111. the ~x:enution, a11f/oi· frttuij hr tfl.f 

. · .. iiidiit,elntfut ijso op eta!'¢ iii. t1:oi ta.se :t() ·. prev~t the. tJnio:tt Md A,cfi~ Geiieral .. CoµttseLfrom 

,~J:aiming ~at Mr. · ¢olacino did: riot pr<>Mtif ferrriirutt~1.i NE :t.o•~;ietter ofA-ssent C:. in}tirie 

•· :J0-12. ·• '1~.◊tlii .fraud U'Jc the ~re~tio11 fJ!ld fraud ilicthe .indX!ceXfit::nt r¢ttUitf <1- flmdin,~ ®(the· 

Employ~r was in fact .. lfliSl~d abotit wh~ was ~eibg $igtie~. a\1(lthat the Einployet t¢Wcl on tliat 

rnistepr~sentatib11wl:ien·•stgning·thet!~c11i11ent:;•i-Ir5i1z0n:etohp.6fNewEngia11d~m(NY)<i3..o5 

{2004)f see, F>ositive E1eotrfoal Enterbthfos. !ht.; ~4;5 NL~•915 (2005}, Wh~n,Nfr. Cola~il1t) 

si~d • the secortd' Lefte,t of Assent C. biiiditig ctoladtiCJ Jndusttles 6n: Jul)' z,o. 26lf:;he dhiso 

h1:1ving b¢i, irtisle4'1:>yN!r~ PaJls ~stowlta~.•·e.ffect signfug•:·Col21c::ino lndus,fries··tQ ·ttwtsecqttd 

tetter of Assent C wouliLhave 011 NE 2,0I$ first Lt:ttJr off\~s¢ntC, . B:£ ~is J?llfci:t :condu6f(Wz,;; 
..... . ... 

4i~ petstil'.ia! ·.·irn.d.• fiectrottl~ nea~--stalking actiyit1es, •his·• ec:onofilic wari'ru:e vis~1~v.1s hiiirtg hfa 

e111plo:vees, .•~wai. ~· then •ta:ymg·•th~rrr off; wJ;tiuh both d,e,pleted his ,Work:for¢e a,nd tausecf:~im 
_,. ... . .··· . .· ..... ·:.... · ... , ... ·. ........ . .. ·· .. ··.. . .· ········· 

siflltiitrcsnreccinomfc ccfatt ittth¢fotm o:f~llyirrg ~rimnplpym:ettt benefits that he had ri~\ler had to 

;p~y. hef 0~1 eN~);, Mr. Davfa had:es:sentj~tli:bullted i&tr~ ·col}l~i'no rntq•~ignin!l that fitt:t•• li,tter of•· 

A.ssel:it c anit con.diti1)ned 1i:J1'1'l to go along with••· :#hatevet Mt .. 'bavi~ st1.ited concetiiitig th~ 

tJJii9n*~ Lett~ 6( Assetrt :¢ ·(~gain;, tbe t}l1ipp•~ ~emetit; the IJiih1t1l~ rul~s). Thus. 

Mt:, eofacirtQ' w-Js• botlfrttlsiett· by )Mri Davis. ctiiicetn.1rtg i the legti stattts 6£ N!E 2.o•s tetter. cf 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page108 of 113



A-522

~ssent Cw:lfenheag.i·eed to signthe·s~cond Letter ofl'\:ssentCfoi QNlit!:ih(S 1;1idimtdes,·and lte 

·pl~fhllreHedprt lvXfi. ·oavisfsta:t~b1~t$ ~9 .• llis q®i~~rttwlienh¢signetttliat ~greemet1k 

~ ii6t~& i1]~oy~fihe onif liihltatfon ?11. the ,ability i!J termfaa:hVth~ t*tt~¥ of Aker1f C 

betw~eiitiie180 tlay and t year a:piiiVersary peribd tiri.iefittttieis tlili.t thi tbirt{njtiiit\!tself'.e~mrot · 

&ecoiri!:l tffecfore ~09-ner llifui 3~ :days aftetllie,wtitfeiindtioe· tet~lri~tillg the Lett~ .of f.s5efit C . 

. · 1'hus,J1s ME C<ila~iit9 • testified, a:ftlwugli his. t~hiati'.Qn lettera. :fe>t NE.· '2 ;Q state "th.at·· th~. 

ii~ent .~ tei:mutitecfis "ftlie iJ~~ofth~ lefre,r,<J@e Z9, 2012Jin ~ctuaiify fue. eff~ciffve· 

tern1iiiation>date \ivotilcl . have be,en .. Ju'\Y 2~in •• {1'r. :fai~zj:)~ · Pi:aetiea.tfa, sp~ii1g t111s :f'a1lu1•e io 

·. ~iv~ the :fu.11.·· .lo tlay;s' notice w4S of t1d iliUni,:lican~, since NE .2.0 .hacJ riot ha.4 a11y ~mpl0:1ees 
. .. · .. 

. sitttit1 July 2(lli wlellCofacino hiaustfies signedI!s JSettet 'i1$fss~ntP (and tliet.efote, • t1 fortii#i;. 

ijid'•ntitct6aµjbi1rgaihl:1.1g.11nuWork .. ~t1\1i~gfl1~ten1ittanc1.f,ofani.pa,m~n:t~•tcJtlieUniatJ;o1:•Jts 

~). iiiq \Vas· "~ottl:6: b~ dissol1ed by .Mr. Cbl~tjrto; Btism6ss Agerii Mi~ <Oi'\'i¢ ~ireed, 

· testifyili.e; th~t 1tNE 2,chr±etter" of ,AS$t}iit . c wer~.t:eda:~d to. Jfilt2D",. t1iett hti! WctJf d nm ~Y 
. . .: ···.•:-·. . 

tit,J.ectfr;u to the • titni:ng bf Mr~. Co,1aciifo's T$e 29;: .· 20J2 · tetinlna,tron ·• 1e'tter., Ci;t. ~~): 
.. · .··· . .. . .. 

J\cctjri:lihgly., 11.ls ~bmh:ted 'that botli Letters. of Assent:C were 'l~gatrr · and properly terliiirlated 
. ··'.:·· ······ . . . : .. •.:·. '... .. . ·_··... .. ···.:_· · ..... · .. . . 

. ililn. that the •. pprtion ot":the\ crimpl~nt ~Iegi'ng tliat the R.espo11d~11tey liaye f~iled ai1d•t~fused tq 

·ba,rga,incollectiveiy.\Vit;li;tb,e"t,J,'nionint1$f:be·•di.sl'Ilisse~h 

1;~ • Ajj,f ERREll lN .· F,;\Il,f~Ci . to ·:etN,n 'll!AT 
'RESPONDEN':FSUID,NO'f CONDITIO'N.THE EMPLOY.ME~J 
.oF ....... AN':raoNY·•• nL()N».El.,r. ... oN· .. woioo:sa ..•.... ··noa •·• A. 
NON-'UNlON ... (;101\llPANi\ THEIUJlY: :O,A0$1NG ms. 
Tlil~&noN.i · 

As this portfo11 bf t11v, Complaint a.tleges ~ Jiatation of s~ctibn $(a.)(i.j aiili {3) .d:ttii~ A'Ct, 

Acting "O,erieral Co1;trts~l :w1i$ te!:lifired tQ>:$lJPw cfiscnmitia:tici# with .a: mb~vi :0f eriem.¢agirig 9:r 

ars~uh,ging un:iott mem~ersltip, Lively Efocttfo,. :t6.~;;. ~Vi: 1'4titB 4'7h 41i .(1995), 

r&~disciimiti,afoi:y motiv~ ilenierit deri\,es::from the l'Ho'bs,9n'$ choice'' :o:f ~.emplt>te~ ·t;~g .. 
21 

Case 18-2784, Document 38-2, 01/29/2019, 2484956, Page109 of 113



A-523

rotcetlfo Mdi~e\ ~~rween 'Jpsing liis j~~ atid giving up: his' citlht to oe.ih the;,uriion. tcL 'that 

t:itedibl~ e,ytgence: sliqWs ntaiftms di4 zjot happypiu this case~ 

•tJie·credibic&.evid~ncf···intlie-tecgrd·sho~,tlfaiAn1hoii}'J3ionqell .. etigc1gcil;in.~hat.•tii~ 

· ltlili'tarywol.ildA:alf!Ul '"sSle'; fs¢lf:ihitiat~d illll1inat1Pri)< iMti • Cofucino testified tnWMt; B:ton<ie11 
..... . . . :_::::.. . ._.:-: \. ·...... .::: ?: _::·.. ·:· ··::," :_.>: : 

Was a goqd efup\oyee,<~e had wotk;f'or bilii; ruid hau n,tt1ntehtichioflaying lij.fii off'. Itideea; httd . 

'&fr; Colacit10 · w1m,fegi9 riq)'li111s~lt of:tvli-; .. :Slonoell fotciis~rirn1rtaf<>r.YreasQni h~ wottlcI rre:ver 

fui.ve·~greecI Wresctfrrd rvll\ Blotldell'~ Jurie 29~ 2()11: tert'ri111ntiori. (G{; Exs.2,l aiid.22), Bo~ 
... -~-- ... 

Messrs:.Colaciirioatt,t:Baria testifi~d.'llia,t Mr; BtondellWent to Mr. C61,acino aridit1¼!.tl3fo1tdell 

±o14 Mr, C1;>lachio tha'tne:n~!'..lt4 tdlay'.Mt; Bldndellofffor 'fucko£w6rkby, July2CkZ012., the 
.. . ·.· . ···· .. 

. •a.riniversary date 9f the'L~tters of AssentC that hatl ,beentetllifnatep. • 'tleice~ ~. Blti11deU"Was · 

therqµjn~$e11pgl SlE:11 

¥1': ·•Blondell· a:aq{i'tfecl. that ~- 'Cofa¢lli~ never t~i4 .. filtn.·. tCJ. qliit ;the Vrlio1:1,· rt r~ •·· 14-8}; ·; 

. N1oriidv~h. it ·.wa~· ~lein:lf<I¢i1 it~; to the. ethpldjee,s iri -the, Vnion. (M;ssl:s, . Bkmdelrr ~ltttft;; ari.~ 
. . 

.. . . 

Bt1sh) ±fril~~kie wha,tthey Waii~4, to QQ when .• Mr: Colatii16 terminated' the ietters· ·Of}\SSefit c 

mt1, :ftie'. tl~icm:, ·. Scott l~-~n:a· testified. 'that Mr. Qola6in9 b.a{J notl1ing m .. tl~ •. witli h;s., de.cisipn 

p1'0¢¢$S; tor (tJ· eitlle.r stay empluy~cl at C-i:lla.erno ornoi; or·.(2) •.to:i'emai11. ~ ~:riion ,fttet116eror··imt.·•. 

'. (Th·275J. . ()11 tiif 6t&ei hane,tl. B~ttfess A.~eilt:Mi~t Da~is, specifitjtlly,,tQldJvk iBatra, thatt~y ' 
·:··· ··.·., .,··. ,..·. •: . 

[t~e Uru6t1•Af~ttiber~ •en,1pfoyedby;;~blii~j11ciJtotiJd'h~t Sta;¥ rrre,mhets.·i;;f the 'µniop. <m4 oonti!me 

t~ v.rorlc tbr Colac~iio afief1uiy :M. 14 (T:t. 274i, · 'Mt. Davls told them that 1:f'Nii-~ •. C<ilacili:f wem 

ra• ljiesffe.~~~tiye 1,nehtal .• gym~~ics that·•t1:te •. ALI• .freiit ·tlnc>ugh f0;••·~facre¥r ilietesthnony of'· 
. ·blot~ Mf,Colaeino•,arui,.Urponmemb~r an&fotmiw ~rtifln offi~erBcott B~a1s ~aus~~:(ALlD· .. 
page~ J8~1Q). ''l'he AL}ptovidtid ,;10 ratfo~ale in pJtttmwar. fht: ~hy he, dtsbp~ieve~ '.Mr:, B~ni·and 
there \\'~S, tlO ·di$C:U$$10.t):.• pfth~ evjden~e adduced by· R,~po!idel11rS ;(di~ltSSed ~<:L~w) .~UpP.Qffing 
the test{i:o:oiiy, qf Messrs,• Colacmq tinP:l:latt~t · · 

14 ~is.is ·;¾!:1¢o •. 'lurther vri~ftha;E,Mt. Davis redateo.1'-taz.o•.s, Letter of ji~ent···~·'· to: 111tl 
o~incmientt-y• witli·Colacino:1:si•Lettet of •Assent· C wlrl~li• h~··~.• ·l ye~. anmvers~• e®dJtte ,at·· 
Julf to'. 
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11o~t.Jnlo# he· woul~ puif titem itlfl:i~~, ffi,1n Colaei.rt1>. (ft, 274)'. Althott$1J: Mr, B~ra: was 

a;~efhat ·Mr. D1;1ijs.lrad p~i#ed o,tfler. tJnionmerii~ers.go•to·t.11pn.;activ~st~ aµdworkfor 

a t101t;,tJni9n, etnFfoter, Mr~ Davts tefused :Mr..• J3atr~'$ reqt1est to, ,gp to iiotf.acti~t stattiit~O ~t 

ill,! •could ±em.a:1ti ~pfoye·d by dofa2iiid. t'I't. ~74)i: • Mi'.., '.llittta al.S<'ite'l;tifiedthat had. lie:.eletted 

not tt5,resian his: !Jni911 i:rie111be:rsliip ~d p~g: ~ob,tiriiibd aitir Jllly 2!}Jo work.for ·CQlacmii th( 
. .. . 

:tfoion wo,tdd have hr&nghthiln up.qp. elifltg~.•i5(':rr,~14):.·•'ln th~e:n~ •. M¢fl~ts:Bm'r4~ llttsh. 

c;:titis~ te ijsig11 ftotjt the timo11 aq~ ~ontihue, worl<ing for.;Mr;, tofacino (GC Bxs. 16\1:tnd ii) 

wl)il~ •·Mr~ 1U6rid.611~. based on •tv,s )¢11611; '.tonger rtitltttb~sliip, in the Qnion 011d · its peiisiq11 plan~ 

d~idedto appro~ch Mr. ¢<>1acino ei:rd: ~kMr;. Cohi'dnc, to lfo laid, Qff, · 

Cl¢ariy Mr( £ijla¢m◊ ;n~vet cotiditlijf#. Mt. Bl6ri~eil'$. empfoYftlent Ult,· qti1~1rlff. the 

Uni~IH)t in ~y way ¢~'.1;1$ed :Mr,. ~1C);ttdptrw ~rmii'\ate Qi~ ~mplc,yinent. ··.1\1t; GplttcinR ~~1d 

. fuippily; have en1plo)(ed :Mr .• '.BlorideH••fu;• a;i1<,n:.Unt6Ii.¢ompanyjllS~ at::h~ did·•Prior·fo. sigm11g· .. 

Colacirio>in&.urtri6S . tq a l;~'tt¢t of . Afui~nf {I With fill Uiµ6n;, Thu~. ihe ~~.atatloh I~ter 
. . .· .·.·· . 

Mr. rJqlacin9,wroJ¢ ~t rv11:~ •81oncteiPs 'bfh~ plijirtly bespeak~ ~n,etiipl~yer tli~ did n9t W@Hti 

lose •Mt. B1Pttdeff cas .• an. e111ptoyee; .vlt. ~· 111'our e111ploymtmt ~ere wa,f.s:in.etrti!J;,.apptei:1a1e:d1:J,nd 

yow are 'OOtJ'giifere,t.l fa be a11Jolaff the best irl tft.e i,·:qt.le. [¥1 ~tiid, ', i hope Jh,i fotute, holib. 

appottff/Ji#esfor us ii,. wqr/<:tb~th~r agaiii, ,, (GC Ex, 23},. Accoriiingly; ltii $i+bniitte~.thatth~ 

portiort•··of ihe Corilplibu .a:ilegfo~thitth~ i¢sflpfili\:lntsco11dltion¢dMr. •Bionuelts·•~~loJ'rti'ent 

Clll wprl<ltjg foF a, nofi./U~1i011 ,cqrnpany ,¢ust· b~ dismissed;·. .·1'11'~' ~oJacino tifr'vel' jJlaeed @¥ 

tJbnd.itibi:is wh~soever nn:Mr. I11Md.ei1'&; ¢m,plo!fl1\¢nt, Tb~ eYid¢l'lte.:¢9n~)V:~velY, e~~bli$hes 

tbat1Yir, .. l,:3itjndetiwa:~ ~~l& ba:se~ on his·i?Wlipersonaf reasons~· 

l~. ivfr.i FJfbtid~1 Ste~:fastlt deriien 1®:iwh1g whethet the ,Urifon idtttd qtmg' him Ji;r,:.~n .ehttr,ges or 
~tl!ernrise µiscipline him if lie ,cuntit(ue~ :to Wot~ for (?olaci110 after l?lY .20.iand .· was .. ,stilt a 
member·of theUmofi., (Tt: J47). 'Qoilsequently., ftolh, Mr. BfoildeW s persp~etive. i,a.~ on hill'· 
.testinionyt 'thete was seeinirizly notbmg ptjiventing .ftifa from rttt:nfa.ming a l.Trµon meinb,er an4 
wotlan~ £or Co!llcino· a:fttlr July ia, jqst 'ha:s ~te Jmd don~ bef,or~ )I.tr. @ti~¢'m.<r signeQ. the ;first 
Le®r .o'fAssent c in Febtqary2Qll.. · · · · · · · · 

29 
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IV, CONCLUSION 

For the foregoing reasons Respondents respectfully request that the Board sustain their 

exceptions- to th~ Admiriistrntive Law Judge's l)'ecision and dimissed the ¢omplaint in its 

e11tirety. 

Dated; January 30, 2Q14 
.Pittsford, New-York 

Respectfully submitted, 

:, •. .,..; .• ci:••-

HA.RRJS BEACH Px:Lc"-

~~~'-• ----AL'.:. ~ 

30 

Edward A. Trevvett / 
AttorneysforResjJon(!y,t 
99 Uamsey Road 
PiLtsford, New York 14534 
Telephonc:·(58?}419"8800 
FiICSimile: (585)419-8817 
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NE\V~~EC:XRiqdORP., 
:rnwvARK:ELE'<!tiucz.-0,•.tN:o., 
.~1l•c;Ql,AX~1)~01N;QUSTRIE$,1Nq, 
·.21 ~ingle ~mployer .~111:Ilq# ;t:l~er egos 

STATEMENT•OF.SERV're'.E 
, , 

l, ANGE,LA/dt&~, ·t,kt.egal ~drmnistralive_Assis.tant fo one 9ffnlattrnneys 
fot th¢~opderits~ ••J®r~py i;erj:jfy tlutt. l •~@se<l a ~ue'l• .an.a: cornple,!~ cgp;yof the• 
l{espontlents'• E~~P!()ns, t(} ·the JJecision of the •Adni~$tratiy~~aw-.;fitqge ati~ Bpief i~ 

·••SnpportofE}Ccept,ionstcrtheDecisionef~eiAdmim$trativeLa;wJ;udg~to.·bes~by• 
· ~iltisirtg same to be:~i+closed ptope1:l}'an4 ~ecure'ly hia $eal~d~f PtirlP< be deli~~d via:•·· ··. 
:teg,~l~ .m:f}ilthtoi.lgh th~ United <Stfrtes Postal Ser:viee on the :mJ day of Jatiuan,, 2◊13~ . 

••fro.: .rn.th. e .... oftlceofHattJsBtachPLLCto:" · · ... ·. ,., .................. , .. t· ... ·,, .. , .. ,. ·., 

!lli~nda P'c, Ley 
Re~orial pirectof: . .· ... ···•·· . . . . ... ··.. • 
~a~onii:l,Labor.Relat,ions•Bo~rd..-Regi:0n ; .. 
Nii11J81'it:C:enterBuHd1ng··· 
130· Smrtrr }1Iniv;iood Averiit~ SU:ife·6⇒-0 
13uff~lo;NY 14ip2 · · · · · · 

Qlait<!:t'. Sell~s~ Es1;1 •.. 
Fiel{iA.tJorµ~ · ... •· ... · ... ·· ... · . > 
· Nafi'QllalL,~oor:R.els,t,ions Board '--.R1;:gion3' 
Niagara••.C~tet131;!ildiiig 
l'l0·BottthElnt\YOQd•Averiµe;.sui~ 6J.O 
:Buffalo,NY:·14202 

· .Oon;ild b.; Olivet, Esq; 
BHtiiian&IGiig{ELP' .. < ·.•· ... 
,443 Notth.~m Sttee~ S'4itii :tOQ · 
S:rrn,t:ose,Nt 132Q4;c$ifZ3 · 

· · lv11eha,.cl Davi~. 
l'.BEWLocal 840 
s·s. Castle Street . . . . .... · 
Oeue,va; N,Y l445:iji2:6,2t 
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